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Court of Appeals of the District of Columbia. 


No. 3*204. 

Gloveania V. Clow et al., Appellants, 

vs. 

Isaiah Hosier et al. 


a Supreme Court-of the District of Columbia. 

f Equity. No. 35322. 

Gloveania V. Clow, Marcellus R. Taylor, Clara E. Hodson, 
David L. Taylor, Mary H. Taylor, and Herman Taylor, Plain¬ 
tiffs, 

vs. 

Isaiah Hosier, Sarah Kirk, Sadie Shepley, and Robert Lan- 
sing, Charles H. Butler, H. Bradley Davidson, Thomas W. Lock- 
wood, Jr., William J. Flather, Rudolph Kauffman, and Sanford 
M. Whitwell, Trustees of the Church of the Covenant, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit : 
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2 GLOVEAXIA V. CLOW ET AL. VS. ISAIAH HOSIER ET AL. 

1 Bill. 

Filed July 24, 1917. 

Jn the Supreme Court of the District of Columbia. 

Equity. No. 35322. 

CJloveama V. Clow, Marcellls K. Taylor. Clara E. Hodsox, 
David L. Tavlor, Marv II. Tavlor, and Herman Tavlor, Plain¬ 
tiffs, ‘ ‘ 

vs. 

Isaiah Hosier, Sarah Kirk. Sadie Shepley, and Robert Lax- 
sing, Charles II. Butler, H. Bradley Davidson, Thomas W. Lock- 
wood, Jr., William J. Flather, Rudolph Kauffman, and Sanford 
M. Whitwell. Trustees of the Church of the Covenant, Defendants. 

To the Supreme Court of the District of Columbia: 

Plaintiffs state as follows: 

1. The plaintiffs are all citizens of the United States and residents 
of the States of Indiana and Illinois, and bring this suit in their own 
right. 

2. The defendant Isaiah Hosier is a resident of the State of Illi¬ 
nois and is the administrator with a copy of the will annexed of the 
estate of Carolyn E. Porte, deceased, by appointment of the Supreme 
Court of the District of Columbia after renunciation tiled by the 
American Security and Trust Company, the executor named in the 
last will and testament of said Carolyn E. Porte, and consent to the 
appointment of said Isaiah Hosier tiled by the residuary legatee, the 
trustees of the Church of the Covenant, a religious corporation. 
That said Isaiah Hosier is sued as such administrator and in his own 
right. The defendant Sarah Kirk is sued in her own right as an 

heir at law and next of kin of Francis A. Taylor, deceased. 

2 The defendant Sadie Shepley is sued in her own right and as 
a distributee under the will of Carolyn E. Porte. The de¬ 
fendants Robert Lansing, Charles II. Butler, H. Bradley Davidson, 
Thomas W. Lockwood, Jr., William J. Flather, Rudolph Kauffman, 
and Sanford M. Whitwell, are sued as trustees of the Church of the 
Covenant. 

3. That prior to the 26th day of September, 1865, Clara E. Port 
departed this life in the State of Indiana, leaving her surviving an 
only daughter, theCarolvn E. Porte, herein referred to.and a brother, 
the defendant lsaiiah Hosier, and certain nephews and nieces, the 
children of deceased brothers and sisters, namely, the seven persons 
other than lsaiiah Hosier named as beneficiaries under Clara Port's 
last will and testament hereinafter referred to. That in and by her 
last will and testament, which was duly admitted to probate and 
record in the domicile of decedent in the Countv of Henry. State of 
Indiana. Clara E. Port devised all of her estate to her minor and 
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only daughter, Carrie E. Port, referred to herein as Carolyn E. Porte, 
for life, and in the event of her death without leaving children, then 
all of Clara E. Port’s estate in the hands of Carolyn E. Porte or her 
guardian by the terms of the will of Clara E. Port aforesaid, was 
devised and bequeathed in equal shares to the following blood kin 
of said Clara E. Port: Isaiiah Hosier, William Lewis Taylor. Enoch 
S. Tavlor, David L. Tavlor, Marcellus R. Tavlor, Francis F. Tavlor, 
Clara E. Taylor, and Gloveania V. Ballenger. That no devise or be- 
quest was made to the blood kin of Samuel Port, the husband of 
Clara E. Port who had predeceased her. One William Ramsey, by 
said last will and testament, was nominated, as guardian of Carolyn 
E. Porte (then Carrie Port), and later duly qualified as such and sub¬ 
sequently was duly succeeded by one Henry Rail, as guard - 
3 ian. 


A true copy of said last will and testament as duly admitted, 
to probate and record is attached hereto marked “Plaintiffs' Exhibit 
A”, and is prayed to be read as a part hereof, the same as though in¬ 
corporated herein. 

4. That of the persons named in said last will and testament of 
Clara E. Port as entitled to share in the estate left by Clara E. Port 
upon the terms and conditions therein contained, there are now liv¬ 
ing the plaintiffs Gloveania V. Clow, formerly Gloveania (otherwise 
known a* Lavinda) V. Ballenger. Clara E. Hodson, formerly Clara 
E. Tavlor. Marcellus R. Tavlor, and David L. Tavlor, and the de- 
fendant. Isaiiah Hosier. 

That William L. Taylor died, to wit, forty years ago intestate leav¬ 
ing him surviving as his onlv heirs at law and next of kin. Isaiiah 
Hosier. David L. Tavlor. Marcellus R. Tavlor. Clara E. Hodson, 

t 

Gloveania V. Clow. Enoch S. Tavlor, and Francis A. Tavlor. 

That Enoch 8. Taylor died, to wit. twenty years ago intestate leav¬ 
ing him surviving as his onlv heirs at law and next of kin. a widow, 
the plaintiff Mary II. Taylor, and a son, the plaintiff, Herman 


Tavlor. 

That Francis A. Taylor died, to wit, twenty years ago intestate 
leaving him surviving as his heirs at law and next of kin. a widow, 
Sarah Taylor, who later remarried and is defendant hereto under 
the name of Sarah Kirk, and the plaintiffs Gloveania V. Clow. Mar¬ 
cellus R. Taylor, Clara E. Hodson, David L. Taylor, Mary II. Taylor, 
Herman Taylor, and the defendants Isaiiah Hosier, and Sarah Kirk. 

o. That the estate of Clara E. Port was duly administered 
4 and Carolyn E. Porte reaching her majority there was turned 
over to her on the 16th day of August, 1883, as assets and 
representing what was realized from said estate after costs of admin¬ 
istration and payment of debts, and of education and maintenance 
of said Carolvn E. Porte hv her guardian, the sum of seventy three 
hundred and ninety-four dollars and fifty-nine cents, as appears by 
the final receipt of Carrie E. Port, otherwise Carolyn E. Porte, on 
file in the Circuit Court of the State of Indiana for Henry County. 

6. That the said Carolyn E. Porte received the said sum of seventv 
three hundred and ninety-four dollars and fifty-nine cents charged 
and impressed with a trust thereon in favor of the other parties 
named as beneficiaries in the will of Clara E. Port, and without any 
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power of disposition thereof after I her death, and without any power 
of disposition after her death of any estate, real, personal, or mixed, 
in which the same might l»e invested or reinvested 

*.ri hat |‘ l,C V n, '° lv .", E , 1 , ’ orte ha<1 weived a Rood education 
during her ..oritv and had hecome self-supporting. That she w-is 

frugal and invested and reinvested the trust fund aforesaid turned 

oyer to her as aforesaid by her guardian, and inereased the same 

nnT li'" null die lli " 1 1111 lawful warrant or authority 

under the will of her mother the Carrie Port aforesaid to waste or 
dissipate or ennimlvr the same or to expend the principal thereof. 

[ h t i ho ' 1 ,' 101,0 '••'parted this life on, to wit, the Oth dav of 

■April I.II I leaving an estate of the estimated net value of about 
t.htitv one thousand dollars, besides certain real estate of unknown 
location and value. That said Carolyn E. Porte had invested the 
tnist fund received from her guardian as aforesaid in securities in 
• lie form ot stocks and bonds in various corporations and in 
° promissory notes and at the time of her death said stocks and 

, , ,? n,|a a "7 no,efi ' voro ,of an estimated value of thirty one thou¬ 
sand dollars. I fiat upon information and belief. plaintiffs aver lied 
he estate left by Carolyn E Porte a. the time of'her death the 
.ame estate derived In Caroline E. Porte under the will of Clara E 
fort hereinbefore set forth, and as plaintiffs are advised and aver in 
law and equity, at the time of the death of Caroline E. Porte, became 

r f cfn F he p b e," efic ' ar > e ? a /ter Caroline E. Porte named in the will 

rtofor d E V 1 • ,u r ,he "' leRal representatives, free from anv con- 
- erdispositmn thereof on the part of the said Carolvn E. Porte 
<. I hat notwithstanding the provisions of the will of Clara E 
Port and notwithstanding Carolyn E. Porte had no power of d£ 
position of the property, whether in its original or subsequent form 
« f hich “, le hfd reeened from the estate of Clara E. Port under the 
aforesaid will of Clara E. Port, the said Carolyn E. Porte nevertheless 
did undertake to dispose of said property aforesaid bv will in viola- 
tion of the trust under which she held the same, and to devise the 
same to other persons, and for other uses and purposes than contem- 
plated and provided for in the will aforesaid of Clara E. Port, and 
undertook to execute a last will and testament conveying her entire 

f?2, e “ far as h /o n ! a ! eria [ to tho defendant Sadie E. Sheplev. and 
to the tnistees ot the Church of the Covenant, of the Citv of \Vash- 

ol Columbia, upon certain uses. A true copy of said 
paj er-vvntmg purporting to he the last will and testament of Carolvn 
■ i jc ir e ; a "d of a subsequent paper-writing purporting to he a codi¬ 
cil thereto, is attached hereto marked “Plaintiffs’ Exhibit B’’ and is 
prayed read as a part hereof the same as though incorporated 

6 rJL Tha ff the i •} rnerif T 1 Sooun, y and Trust Company bv 
r P e hhon offered for probate the paper-writing purporting to 
be the last will and testament of Carolyn E. Porte and a codicil 
thereto as a complete disposition of all the property, real, personal 

death TlTr ^r^^ ¥ Carolyn E. Porte at the time of he,- 
^fj h - ..y hat . tho defendant Isaiah Hosier filed a caveat to (lie afore- 

ftrolvn 1 E° n p f0 H prob f t? ° f the afor f said last will and testament of 
Carohn E. Porte and issues were duly framed under said caveat. 
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T lint ns plaintiffs nre informed and believe mid therefore nver n com¬ 
promise wns Merced upon between the enveator mid eaventee nnd par¬ 
ties in interest under said last w ill nnd testament and eodieil thereto of 
rohn 1 ^* l^irte on some terms to your plaintiff unknown 
whereby a distribution was agreed upon iietween the distributees 
under the last will and testament and eodieil thereto and said Isaiah 
Hosier of the proceeds or avails thereof left by Carolyn E. Porte and 
found to have lieen in her possession at the time of her death and 
whereby the will and codicil thereto were admitted to probate and 
record and Isaiah Hosier was appointed administrator with the will 
annexed of said Carolyn E. Porte, deceased. That as plaintiffs are 
informed and believe and therefore aver distribution has lieen made 
among the defendants hereto of the estate claimed to have lieen de¬ 
vised by Carolyn E. Porte on the basis of the compromise adjustment 
agreed upon between them. That this compromise adjustment and 
this distribution was reached and made with full notice and knowl¬ 
edge on the part of all the defendants of the claim of plaintiffs as 
herein set forth, and the defendants refused and have refused 
7 to account to plaintiffs as beneficiaries of the will of Clara Port 
and entitled to the estate in the hands of Carolyn E. Porte 
at the time of her death as impressed with a trust for the use and 
benefit of the plaintiff in this action and of Isaiah Hosier and Sarah 
Kirk. 


A\ herefore. as plaintiffs have no adequate and complete remedy 
at law, and are remediless except in this Court, plaintiffs pray: 

First. That the writ of subpena issue from this Court against each 
of the defendants herein, requiring them to appear and answer the 
exigencies of this Bill of Complaint. 

Second. That this Court decree that plaintiffs and those of defend¬ 
ants similarly situated with plaintiffs under the will of Clara E. Port 
are entitled to the estate left by Carolyn E. Porte at the time of her 
death, and that said Carolyn E. Porte held the same in trust for 
them and their legal representatives. 

Third. That the defendant Isaiiah Hosier be required to discover 
and set forth all and singular the securities and assets of the estate 
of Carolyn E. Porte, and how long the same were held by said Caro¬ 
lyn E. Porte, and what, if any, changes in said assets of the estate of 
Carolvn E. Porte were made bv the said Carolvn E. Porte in her life¬ 
time. 

Fourth. That the American Security & Trust Company and all 
other persons be enjoined and restrained from propounding for pro¬ 
bate the two paper writings purporting to be the last will and testa¬ 
ment and codicil thereto of Carolyn E. Porte, or from asserting any 
claim to the property, real, personal or mixed, in the possession or 
ow ned or claimed by Carolyn E. Porte at the time of her death, or 

over which she exercised control or custody. 

_ _ «/ 

Fifth. That the Court ascertain all the persons entitled to 
8 share in the estate left by Carolyn E. Porte and their re¬ 
spective shares therein, that an accounting may be had of her 
estate and the same distributed among all parties entitled thereto as 
their lawful interests therein may appear. 




" GLOVEANIA V. CLOW ET AL. VS. ISAIAH HOSIER ET AL. 

Sixth. And for such other and further relief as to the Court may 
seem meet ami proper, ami the nature of the cause may recjuire. 

GLOVIANA V. CLOW, 
MARCELLYS R. TAYLOR, 
CLARA E. HUDSON, 

DAVID L. TAYLOIL 
MARY II. TAYLOR, 

IILRMAN TAYLOR. 

1*1(1 int iff8. 

State of Illinois, 

Fayette County, ss: 

Oloviana \ . Clow, being first duly sworn deposes and says that she 
has read the foregoing hill by her subscribed and knows the contents 
thereof; that the matters and things therein stated of her personal 
knowledge are true, and those stated upon information and belief she 
believes to he true. 


Subscribed and sworn to before me this 14th day of July, 1017. 
[seal. | GEO. A. BROWN. 

County Clerk of Fayette County, 111. 


9 “Plaintiffs’ Exhibit A.” 

Will of Clara E. Port. 

In the Name of the Benevolent Mother of All. I Clara E. Port, of 
the County of Henry and State of Indiana, do make and publish this 
my last will and testament. 

That it is my will that my just debts and all charges 1 jo paid out 
of mv estate. 

c. 

Second: Then I give and devise all of the residue of my estate to 
my daughter. Carrie E. Port. 

Third: And if my daughter. Carrie E. Port, should decease and at 
the time of her decease, leave no heirs, then l give and devise the 
residue of my estate that may he in the hands of mv daughter, Carrie 
E. Port, or her guardian, to my brother, Isaiiali Hosier, William 
Lewis Taylor. Enoch S. Taylor, David L. Taylor, Marselius R. Tay¬ 
lor. brancis i. laylor. ( lara E. Taylor, and Gloviana \ . Ballanger, 
and said estate shall go into the hands of the said Isaiiali Hosier. 
William Lewis Taylor. Enoch S. Taylor, David L. Taylor, Marselius 
R. Taylor, Francis F. Taylor, Clara E. Taylor, and Gloviana Y. 
Ballanger. I he same is to he equally divided between the eight 
named persons in said will. 

Fourth: I do hereby nominate and appoint my esteemed friend 
M illiam (Ramsey) Ilansoy guardian of my daughter Carrie E. Port 
until she arrives at the age of twenty-one years and my said guardian 
is hereby enjoined to give my daughter Carrie E. Port, a good Eng¬ 
lish education. 


J 
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I hereby revoke all former wills by me made. Whereas I Clara E. 
Port on this 4th day of July, A. I). 18B5 made my last will and testa¬ 
ment on that day I do hereby declare the following to be a codicil to 
the same. 

10 (iiven under mv hand and seal this 4th day of July, 18t>r>. 

CLARA E. PORT. |seal.] 

Signed and acknowledged by the said Clara E. Port as her last will 
and testament in our presence and signed by us in her presence as 
witnesses: 

SILAS C. COOPER, 

ROBERT SCOTT, 

Witnesses. 


“Plaintiffs’ Exhibit B 




I, Carolyn E. Porte , of the City of Washington, District of Colum¬ 
bia, being of sound and disposing mind, do make and declare this to 
he my last will and testament, hereby revoking and annulling all 
wills by me heretofore made. 

First, I direct that my body shall he suitably interred in the place 

where 1 mav die, wherever it may he. 

Second: I desire that all my just debts and the expenses of my 
funeral he paid as soon after my death as may be practicable. 

Third: I give and bequeath unto my friend, Sadie E. Sheplev, of 
Kensington, Maryland, the sum of Five Hundred (500) Dollars. 
If <die should not survive me then said legacy is to lapse. 

Fourth: 1 give and bequeath to my friends, Mary Parke Foster, of 
Washington, District of Columbia, Edith Foster Dulles, ot Auburn, 
Xew York, and Eleanor Foster lxmsing, of Watertown, New York, 
or to those of them who survive me, all my furniture and household 
effects, books, wearing apparel, jewelry, ornaments and articles ot 
personal use of every nature, to be by them divided among them¬ 
selves or disposed of in anv way they mav determine. 

Fifth: I hereby authorize and direct that my executor 
11 hereinafter named, shall pav all taxes, assessments of rater 
levied, upon the aforesaid bequests, together with any ex¬ 
penses or charges which mav be incurred in making the distribution 
of tiie said articles as above provided; and I hereby make the same 

charges upon my estate. , 

Sixth: I give, devise and bequeath all the rest residue and re¬ 
mainder of mv estate, both real and personal, to the Trustees of the 
Church of the Covenant, of Washington, District of Columbia, in 
trust for the following purposes, namely:—The said Trustees shall 
convert the same into money and invest and re invest the funds so 
obtained in good interest bearing, marketable securities, and keep 
the same or so much thereof as remains in their hands, after making 
the pavments hereinafter provided for so invested; they shall pay 
over to the Pastor of the said Church of the Covenant any sum or 
sums out of the accrued interest or the principal in their hands upon 
receiving from the said Pastor a written demand therefor, and, in 


s • 
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order to make such payment or payments, provided there is not suf¬ 
ficient cash in hand to make the same, the said Trustees are hereby 

?_ an<1 ! lirw ' ted t0 sel1 a "v or all of the securities 
n "Inch tne\ have invested as aforesaid, and convert the same into 

money for the purpose of making the required payment or pay¬ 
ments It is my will that the* said Pastor of the Church of the Cove¬ 
nant shall have comp ete authority without making account therefor 
o draw upon the said trust fund hereby created in such amounts as 
W proper. And it is my desire and I hereby request the 
. aid astor to use the moneys so drawn for the purpose of furnishing 
aid, assistance and comfort to any worthy woman, whom he be- 
neves to be in imminent danger of want because of loss of 
health, friends, or the necessary means of support, with the* 
understanding that the moneys so given or expended bv the 
said Pastor shall be of sufficient amount to amply relieve the mental 
distress as well as the physical needs of the woman or women, whom 
lie shall decide to I* proper subjects to receive the benefits of the 
moneys to which he is entitled as beneficiary of the trust hereby 

Lastly: I hereby nominate and appoint the American Security 
ami rust Company, a corporation incorporated under the laws of 
the District of Columbia, having its principal office in the Citv of 
W ashington District of Columbia, to be the Executor of this* mv 
last will and testament, hereby giving my said Executor full dis¬ 
ci etionary power of sale over my entire estate, or anv part thereof 

tor any purpose which it may deem wise in connection with the ad¬ 
ministration of mv estate. 

Mi™”!) whereof, 1 liave hereunto set my hand and seal, this 
” t* 1 d «y °* December, A. I). Nineteen Hundred and Nine (19091 

CAROLYN E. PORTE. [ SEAL.] 

, Sl 9 ned, sealed published and declared by the above named tes¬ 
tatrix, Carolyn L. Porte, at Washington, D. C. on the dav and date 
herein last above mentioned, as and for her last will and'testament, 
in the presence of us, who, at her request and in her presence and in 

the presence of each other, have hereunto subscribed our names as 
witnesses. 

T. \ ICTOR HAMMOND Providence Hospital, Wash D C 
HARRY x W. FINNEY Amer. S„, A Tr. Co., IvX'h r 
DAA ID N. HOLSTON Amer. Sec. & Tr. Co., Wash., D. C 

[seal.] 


13 C'odicil to Last ll ill and Testament of Carolyn E. Porte. 

I, Carolyn E. Porte, of the City of Washington, District of Colum¬ 
bia, being of sound and disposing mind, do make, publish, and de¬ 
clare-this to be a codicil to my last will and testament dated Decem¬ 
ber 30. 1909. 

a an ^ by the terms of my said last will and testament 

dated December 30, 1909, I have directed that upon mv decease mv 




r 
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body should be suitably interred in the place where I might die, 
wherever that place might be, I now hereby revoke and annul said 
provision and direct instead that upon my decease my Executor shall 
take charge of and ship my remains to Mr. Marcellus Taylor, of 
Spiceland, Indiana, who will see that they are interred in the family 
lot in Greensboro, Indiana, cemetery, where my father and mother 
are buried and beside the grave of my mother, the Executor paying 
all expenses incurred in complying with this request. My Executor, 
however, shall not be held responsible for the burial of my remains, 
but shall simply see that they are shipped as hereinfore directed, all 
further responsibility in the matter to be assumed by Mr. Taylor. 
The approval in writing of Mr. Taylor of all bills incurred by him 
in this connection shall be a sufficient warrant to my executor to pay 
the same. 

In all other respects I fully confirm my said last will and testa¬ 
ment dated December 30, 1909. 

In testimony whereof, I have hereunto set my hand and affixed 
my seal this 17th day of December, A. D. 1913. 

CAROLYN E. PORTE, [seal.] 

14 Signed, Sealed, Published and Declared by Carolyn E. 

Porte, the above-named testatrix, at Washington, D. C., the 
dav and year hereinbefore written, as and for a codicil to her last 
will and testament dated December 30, 1909, in the presence of us, 
who, at her request, in her presence and in the presence of each 
other, have hereunto subscribed our names as witnesses. 

ARTHUR G. NICHOLS 1739 You St., X. W., Wash., D. C. 

HARRY W. FINNEY A lex. Co., Va. 

JAMES C. DULIN, Jr. 2586 37 th St., X. W., Wash., D. C 


Memorandum. 


July 24, 1917.—Subpcena issued to all defendants and returned 
served as follows: “Isa-ali Hosier by personal service on E. F. Colla- 
day Att’y, and William J. Flather personally, July 25, 1917. 

The other within named parties ‘not to be found.’ 

Aug. 4, 1917. 

MAURICE SPLAIN, 

Marshal. 


H. 


fy 


Praecipe for Entry of Appearance. 

Filed August 13, 1917. 

* * * * * * * 

The Clerk will please enter the appearance of the undersigned as 
attorneys for Isaiah Hosier, Robert Lansing, Charles H. Butler, H. 


2—3204a 
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Bradley Davidson, Thomas W. Lockwood, Jr., William J. 
Flather, Rudolph Kauffman, and Sanford M. Whitwell, Trus¬ 
tees of the Church of the Covenant. 

W. W. SCOTT. 

E. F. CO LEAD AY 
WM. M. AMSDEN. 


Motion to Dismiss. 


Filed September 8, 1917. 

******* 

Comes now the defendant, Isaiah Hosier and Robert Lansing, 
Charles H. Butler, H. Bradley Davidson, Thomas \Y. Lockwood, Jr., 
William J. Flather, Rudolph Kauffman, and Sanford M. Whitwell. 
trustees of the Church of the Covenant by their attorneys, and move 
the Court to dismiss the bill of complaint of Gloveania Y. Clow and 
others, plaintiffs, filed in the above entitled cause, and for grounds 
of motion say: 

First. 

That in and by the second paragraph of the will of Clara E. Porte 
copy ot which is “Exhibit A to said bill of complaint, a clear gift 
was made of the residue of the estate of said Clara E. Porte to he r 
daughter, Carrie E. Porte, which was not cut down to a life estate 
by the third paragraph of said will of Clara E. Porte, and the title 
of said Carrie E. Porte to the residue of the estate of said Clara E. 
Porte was absolute and unconditional. 

Second. 


That the ‘-Third” paragraph of the said will of Clara E. Porte, by 
its own terms, was contingent upon Carrie E. Porte at the time of 
her decease leaving “no heirs ’, and as said Carrie E. Porte at the 
time of her death left an heir, namely, the defendant Isaiah 
Hosier, the provisions of said “Third paragraph never be¬ 
came operative. 

W. W. SCOTT, 

E. F. COLLADAY, 

Attorneys for IsataJt Hosier et a!., Defendants. 


16 


C. H. Merillat, Esq., Attorney for Plaintiffs: 

Take notice that the foregoing motion will be for hearing on Fri¬ 
day, the 5th day of October, 1917, at ten o'clock A. M., or as soon 
thereafter as counsel can be heard. 

W. W. SCOTT, 

E. F. COLLADAY, 

Attorneys for Isaiah Hosier et at., Defenda)its. 
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Opinion. 

Filed July 9, 1918. 

. ^ * 7 • 

******* 

The* hearing in this ease was on a motion by the defendants Isa-ah 
Hosier and the trustees of the Church of the Covenant to dismiss the 
hill of complaint filed herein. The suit involves the construction 
of the will of Clara E. Port and the plaintiffs are some of the bene¬ 
ficiaries named therein and the descendants of others. The de¬ 
fendant Isa-ah Hosier is also sued in his own right as one of the ben¬ 
eficiaries named in the will, and also in his character as adminis¬ 
trator e. t. a. of the will of Carolyn E. Port, a daughter of the above 
named Clara E. Port. The defendant Sarah Kirk issued as an heir 
at law of Francis A. Taylor, another of the lieneliciaries named in 
Clara E. Port's will and the defendant Sadie Shop ley is sued as a dis¬ 
tributee under the will of Carolyn E. Port. The only defendants 
who have appeared to the action are the defendants Isa-ah 

17 Hosier and the trustees of the Church of the Covenant of the 
City of Washington. I>. C. There has been a return of “not 

to he found" as to the remaining defendants. 

The hill prays that the Court decree that the plaintiffs and those 
of the defendants similarly situated with them under the will of 
Clara E. Port are entitled to the estate left by Carolyn E. Port at the 
rime of her death, and that she held the same in trust for them and 
their legal representatives. It also prays that the defendant Isaiah 
Hosier he required to discover the securities and assets of the estate of 
Carolyn E. Port and how long they were held by her and what, if 
any, changes in said assets were made by her in her lifetime; and 
that the defendant American Security <V Trust Company and all 
other persons be enjoined and restrained from propounding lor pro¬ 
bate the two paper writings purporting to be the last will and testa¬ 
ment and codicil thereto of Carolyn E. Port or from asserting any 
claim to the property in the possession or owned or claimed by 
Carolyn E. Port at the time of her death, or over which she exercised 
control or custodv; that the Court ascertain all the persons entitled to 
share in the estate left by Carolyn E. Port and their respective shares 
therein: that an accounting may be made of her estate and the same 
distributed among all the parties entitled thereto as their interests 
mav appear; and for general relief. 

The facts alleged in the bill of complaint and which seem to be 
well pleaded, and therefore admitted for the purposes of the motion 
to dismiss, are as follows; 

Sometime between July 4. 1885 and September 26 of the same 
vear, Clara E. Port, then a resident and domiciled in the 

18 ' State of Indiana, died leaving a last will and testament that is 

dated July 4, 1885, and which was duly admitted to probate 
in the probate court in the County of Henry, Indiana, in which 
county the testatrix was domiciled. The material portions of the 

*7 _ ... . 




12 GLOVEANIA V. CLOW ET AL. VS. ISAIAH HOSIER ET AL. 

V![ "dlhequoted. After providing for the payment of lier just 
debts and all charges, the will proceeded as follows- J 

“Second. Then 1 give and devise all of the residue of mv estate to 
my daughter, Carrie E. Port. 

“Third. And if my daughter, Carrie E. Port, should decease and 
at the time ol her decease, leave no heirs, then I give and devise the 
residue of mv estate that may be in the hands of mv daughter. Carrie 
, °. r hc . r , « m, rdian, ,0 my brother, Isaiiah Hosier, William 

s-wis laylor. Enoch S. Taylor, David E. Tavlor, Marselius It Tav- 
lor l‘ ranets I-. Tavlor, Clara E. Taylor, and Cloviana Ballanger 
and sa'd estate shaM go into the hands of the said Isaiiah Hosier, 
\\dham l<ewis laylor. Enoch S. Taylor, David E. Tavlor. Marselius 

J' n , ‘ ram ’ ls ' • J «.vlor, Clara E. Taylor, and Cloviana V. 

I>.illangct. I lie same is to lie equally divided lietweeli the eight 
named persons in said will. w " 

u ;ir°" rt !'i.' d " hp ^ bv " on,i " H, °. and appoint my esteemed friend 
V* ■l'»'sey guardian of my daughter Carrie E. Port 

until Me arrnes at the age of twenty-one years and mv said guard- 

E^KleaZ:"'" 1 Si ' C " ,y d,mh ' er Carrie E ’ 1V <- « .. . 

Carolyn E. Port, the daughter of the testatrix, was about three 
yeai-s o| age when her mother died. The guardian of Carolvn E 

1 'V". 1 her mother’s will, dulv qualified and served 

l'Lns r '.i , f i'r"; M . ,lis ,lcHl11 - «'id he was succeeded by one 

which <n i' l. 1 " 11 * l0 . Carolyn E. Port at majority, 

hi eh appears to have taken place on or about August l(i. 18,So her 

guardian turned oyer to her as the assets of her mother’s estate, after 
the costs of administration and debts had been paid, and after de- 
ducting the cost of the education and maintenance of Carolvn 
K- Port the sum of $7.39-1.o9. .lust what was the value of 
the estate of Clara E. Port at the time-of her death does not 
appea!. but apparently it was more than the amount turned over to 
the daughter on her arrival at majority. The estate of Clara E. Port 
seems to hn\e consisted exclusively of personal property Clara E 
Port s husband died before his wife, and the beneficiaries of the'will 

the t T hlrd u ni J? lb ? re<1 Paragraph thereof were her brother, 

he defendant Isaiah Hosier, and certain nephews and nieces the 
children of deceased brothers and sisters. ' 

livedm P ° rt b r a "V r ? ident of ‘he District of Columbia and 
will a he nln,h ? f Apnl - 1914 - " hen she clied. leaving a last 
bv bif 7?i an 1 a codicil thereto, to which a caveat was filed 

under d Th dai r! h T h and issues were dulv framed there- 

bdfeve Th /r f, 7 ,he P lain * lffs alle 8 e that they are informed and 

tween *he" e ,her , efore aver - ,hat a compromise was agreed upon be- 
een the tax eat or and caveatee and parties in interest under the 

unknown^he" h f Ca d 0 l ; Vn K E ’- Port on some terms ‘o the plaintiffs 
trih,?t° n ' , ercbv , a distribution was agreed upon between the dis- 

and Z deT , fald "a andsaid Iaaia h Hosier and thereupon her 
i admitted to probate and record, in the probate 

»d^in°V h f Dlstr ‘ ct ’ an , d the defendant Isaiah Hosier was appointed 
administrator c. t. a., the American Security & Trust Company the 
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executor named in said will having apparently renounced the execu¬ 
torship; and thereafter a distribution was made among the defend¬ 
ants to this bill of the estate claimed to have been devised and be¬ 
queathed by Carolyn E. Port. It is further alleged that Caro- 
-0 lyn E. Port received a good education during her minority and 
became self-supporting; that she was frugal and invested and 
re-invested the funds turned over to her by her guardian as the 
estate of her mother, and increased the same from time to time, so 
that at her death she left an estate of the estimated value of about 
$31,000.00 of personal property, besides certain real estate of un¬ 
known location and value. It is alleged in the bill that the estate 
that she received from her mother was impressed with a trust in 
favor of the Umeficiaries of her mother's will mentioned in the third 
numbered paragraph thereof and their descendants, which trust fol¬ 
lowed and attached itself to all investments and re-investments made 
by Carolyn E. Port, and it is claimed that the whole estate left by 
Carolyn E. Port is impressed with this trust, and that upon the deatli 
of Carolyn E. Port this property became vested in the beneficiaries or 
their legal representatives named in the third numbered paragraph 
of Clara E. Port’s will, who arc, as alleged, the plaintiffs and some of 
th(‘ defendants to this suit. 

It is apparent that the ease turns upon the projnT construction of 
tin* will of Clara E. Port, this construction to conform with the in¬ 
tention of the testatrix, and in the final analysis it may be said that 

* • 

ihe question presented is what was the intention of Clara E. Port in 
disposing of her estate. In approaching a consideration of her will 
for the purpose of ascertaining its true intent, it is proper to note that 
this testatrix was at the time of her death, a resident and domiciled 
in Indiana, and presumably drew or caused to be drawn her will 
with reference t<> the laws of the State wherein she was a resident and 


domiciled, wherein the estate that she left appears to have been, and 
wherein the will was duly admitted to probate. It should be 
21 noted also that the estate that she left consisted exclusively of 
personal property. In the light of these facts, the mother's 
will is to he examined for the purpose of ascertaining her intention. 
It is to he observed that by a distinct and separate clause of the will 
she gave and devised all of the residue of her estate to her daughter, 
and that she enjoined the guardian of her daughter to give her a 
good English education. That this involved also the daughter's 
maintenance and support during minority seems to have been ad¬ 
mitted hv the allegations of the bill of complaint. Considering for 
a moment these provisions of the will alone, there can be no doubt at 
all that the testatrix intended her daughter to have absolutely and 
without qualification or condition of any kind the whole of the resi¬ 
due of the testatrix's estate. The third numbered paragraph of the 
will provides that if the daughter of the testatrix “should decease 
and at the time of her decease leave no heirs, then I give and devise 
the residue of my estate that may he in the hands of my daughter, 
Carrie E. Port, or her guardian'’, to the beneficiaries named in that 
paragraph, the same to be equally divided among them. (The 
italicizing is by the Court.) 
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It is insisted on behalf of the plaintiffs that this third numbered 
paragraph evidenced an intention on the part of the testatrix to 
materially limit and qualify the character and the nature of the be¬ 
quest in the second numbered paragraph of the will, so at least to 
impress it with a trust in favor of the beneficiaries named in the third 
numbered paragraph, and that if any of the estate should Ik* left at 
the daughter’s death, it would go to these beneficiaries. 

-- I he Court is unable to say that this is a sound contention. 

It seems clear to the Court that the* testatrix intended that her 
daughter or the guardian in her behalf might consume the whole of 
the estate for the daughter’s benefit. What the beneficiaries were to 
get. if anything, was the residue of the estate “that mav he in the 
hands of my daughter. Carrie I*]. Port, or her guardian” at the time 
o| the daughters decease, not the estate bequeathed to the daughter 
hut tin* residue of that estate, if any, and this would only become 
effective provided the daughter left no heirs at the time of her de¬ 
cease. But she did leave “heirs”, though she left no children: and 
it is insisted that the word “heirs” as used in the will must he con¬ 
sidered as meaning (hildren or issue of her body. It is true tliai 
siah a const met ion is placed at times upon this word hv courts where 
the clear intention of the testator is that he means children or issue 
nt the body and not heirs generally, hut it is by no means clear that 
< lara !\. Port s«> used the words in her will, and while it is not so 
clear, there is ground for contending that the decease of the daughter 
referred to by the testatrix referred to her decease before her 
arrival at her majority. This contention is weakened hv the use of 
language of the testatrix in referring to the residue of the estate that 
was to go to the other beneficiaries “that may he in the hands of my 
daughter since it was not to come into her hands until her arrival 
at majority. But. however this may he, applying fairly well settled 
rules of construction in a case of this character, the Court is clearlv 
of the opinion that the intention of the testatrix was to give to her 
daughter an absolute, unqualified estate in the property that 
s ] le kfh an d that intention was carried into legal effect hv 
the provisions of her will. This is well settled law in the 
state of Indiana, to which considerable weight should he given in 
construing the will and ascertaining the intention. The following 
well considered cases by the Supreme Court of Indiana show th\< to 
he the case: hangman v. Marbe. 156 Ind. 330; Stimson v. Rountree 

t 5 lf ? 9; Bruoe v * Bissel * 110 Ind - 525; Meyers v. Carnev, 171 

Ind. 3,9; Granger v. Granger. 147 Ind. 95. 

The ease of McClellan v. McKenzie, 126 Fed. 701, contains an in- 
structive opinion by the late Justice Burton, in which, speaking for 
the Circuit Court of Appeals, he emphasizes and applies to the will 
there before the Court the rule that “a court will not cut down an 
estate once granted absolutely in fee hv limitations contained in sub¬ 
sequent parts of a will unless the intent to limit the devise is mani¬ 
fested clearly and unmistakably. If the expression relied upon to 
limit a fee once devised be doubtful, the doubt should he resolved in 
favor of the absolute estate.” 

And again, p. 705: 
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‘‘When an absolute gift is made to one with a provision over in 
‘case he die’, or ‘if he should happen to die’, or “if he die’ and other 
like form of words, the courts will assume that the testator had in 
mind something else tha/ merely to provide for the ease of the legatee 
dying at some time. In such eases the courts will construe the be¬ 
quest over as intended to take effect in case the death referred to 
should occur in the testator's lifetime or before some period fixed for 
the enjoyment of the estate or gift which is in such event to go over”. 

This language is enlightening on the question involved here, as 
to whether or not the decease of Mrs. Port’s daughter, in which con¬ 
tingency the remainder over was designed, meant a decease of her 
daughter in the mother's lifetime or before the daughter reached 
her majority. 

24 The case of Barber v. Railway Company, 166 U. S. 83, 
cited by defendants is an instructive case that assists in the 

solution of the questions presented by the case at bar. 

The Court is not unmindful of the principles laid down in the 
cases cited by council for the plaintiffs, but an examination of those 
cases show wills under consideration with provisions substantially 
different from those presented by Clara E. Port’s will, and the prin¬ 
ciples of law applied in those cases to the wills under consideration 
would be controlling with this Court, if we had before us a will that 
in its provisions was analogous to those under consideration in the 

cases cited: 

1 et us make a brief examination of several of those ca -es: 

The first is that of Hayes v. Martz, 173 Ind. 279. In sustaining 
a devise and bequest over in that case, the Court had before it pro¬ 
visions of a will that bears little or no analogy to the will before the 
Court, and in sustaining the bequest over the Court followed quite 
clearly the express intention of the testator. As to the real estate 
the will distinctly prohibited its sale or disposition by the first taker, 
and as to both real and personal estate it provided that if the first 
taker, a grandson, should die before becoming twenty-one years of 
age, the property should be equally divided between the two children 
of the testator, and, if the first taker should die leaving children, the 
real estate should descend to them. The Court, in disposing of the 
case, recognized the rule of the Indiana Courts which is found in 

some of the cases heretofore cited. 

The same sort of comment may be made of the case of 

25 Defress v. Brvden, 275 III. 542, in which the Illinois Court 
had before it a will that required to be construed in the light 

of Indiana statutes, and presented a case in principle like that of 
Hayes v. Martz. 

In the case of Smith v. Bell, 6 Pet. 68, the bequest which was held 
to give a life estate to the first taker with a remainder over was all 
contained in the same clause of the instrument, a fact which has its 
weight with the courts in construing wills that present such a ques¬ 
tion" as is here being considered, the qualifying words in that case 
following the first bequest after a semi-colon. 

In the case at bar, we have in the second numbered paragraph of 
the will a complete devise bv the testatrix of the residue of her estate 
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to her daughter. The third clause, upon which the plaintiffs relv 
requires for its application, the interpretation of the word “heirs” 
there used as meaning children. When we consider what was so 
obviously the intention of the testatrix, that her daughter should if 
necessary, consume the whole of the estate bequeathed to her and 
that there was a normal probability that this daughter would live a 
normal life, and she did live for a half century after her mother 
that at most the mother meant that if her daughter should in fact die 
without heirs, then what might have remained of the estate should 
go to the other beneficiaries named in the mother’s will. Here we 
have the daughter, according to the allegations of the bill, using the 
personal estate bequeathed to her by her mother so well that it in¬ 
creased from something over seven thousand dollars when th* 
guardian accounted to his ward to upwards of $31,000.00 at the 
daughter’s death, and this increase is claimed bv the plain¬ 
tiffs. r 


26 Can it be said, looking at the mothers will, that anything 
like this situation was in contemplation? It seems to the 
Court not, and that the mother had no other thought than her 
daughter’s welfare, intended that this little child of three should take 
and enjoy and use the whole estate bequeathed to her, and it was 
onlv in the event of her death without heirs, not without children 
leaving some of this estate that the remaindermen should then en- 
jov it, and even this view is not free from the doubt that the 
mothers reference in her will to her daughter’s decease really meant 
her decease before attaining her majority, or perhaps, and quite as 
hkelv, her decease in the testatrix’s lifetime; that if she reached her 
majority, receiving then from the guardian the estate that had been 
committed in the meantime to him for her education and mainte¬ 
nance, it became the daughter’s absolutely, to dispose of as she saw fit. 

In conclusion, the Court is of opinion that the true intent and 
meaning of the will of Clara E. Port, and her intention as mani¬ 
fested therein, was that the daughter should receive the estate abso¬ 
lutely and without any limitation, and that upon the daughters 
death such portion of the estate so bequeathed to her with such addi 
tions and accretions thereto as might have been accomplished hv the 
careful management of the daughter passed to the beneficiaries of 
the daughter's will; and that therefore the motion to dismiss must 
he granted. An order to this efieet will Ik? signed on presentation 
and notice. 


July 9th, 1918. 


F. L. S1DDONS, 

Justice. 



* 


Decree. 

Filed July 22, .1918. 

* * * * * 


This cause having come on to he heard upon the motion of de¬ 
fendants Isaiah Hosier, and Robert Lansing, Charles II. Butler. H. 
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Bradley Davidson, Thomas W. Lockwood, Jr., William J. Flather, 
Rudolph Kauffman, and Sanford M. Whitwell, Trustees of the 
Church of the Covenant, hy their attorneys, to dismiss the Bill of 
Complaint herein, and the same having been heard and considered 
by the Court, upon argument of counsel for the respective parties, 
and upon briefs tiled hy them, it is, hy the Court, this 22nd dav of 
July, A. D., 1918, 

Adjudged, ordered, and decreed That said Bill of Complaint he 
and the same hereby is dismissed. 

F. L. SIDDONS, 

Justice. 


From the foregoing decree the plaintiffs in open court noted an 
appeal to the Court of Appeals and the same by the court was allowed 
and bond for costs on appeal fixed in the sum of one hundred dollars 
or a cash deposit of 1 iftv dollars in lieu of bond. 

F. L. SIDDONS, 

J ustice. 


Memorandum. 


August 7, 1918.—$f>0 deposited by plaintiff in lieu of appeal bond. 

28 Assignment of Errors. 

Filed August 18, 1918. 


Now come the plaintiffs and make the following assignment of 
errors on appeal to the Court of Appeals in the above entitled cause: 

1. That tlie court below erred in granting the motion to strike 
plaintiffs’ bill in equity and in dismissing with costs (he bill in 
equity. 

2. That tlie court below erred in not overruling the motion of de¬ 
fendants to strike plaintiffs’ bill in equity. 

3. That the court below erred in finding that die will of Clara 
Port, mother of Carolyn Porte, gave an estate in fee to Carolyn Porte. 

4. That the court lielow erred in not finding that Carolyn Porte 
was given only an estate for life under the will of her mother, Clara 
Port, and that Carolyn Porte therefore had no power of disposition of 
the estate devised to her by her mother and that the estate be¬ 
queathed by Carolyn Porte was the same estate devised by Carolyn 
Porte by her mother, Clara Port. 

5. That the court below erred in not finding that the burden of 
proof was ujmju defendants to show that the estate left by Carolyn 
Porte was not the same estate in whole or in part received by her as 
a life estate from and through her mother, Clara Port. 

CHAS. H. MERILLAT, 

Attorney for Plaintiffs. 

Service of copy of foregoing acknowledged this 13th day of Au¬ 
gust, 1918. 

W. W. SCOTT, 

E. F. COLLADAY, 
Attorneys for Defendants. 

3—3204a 
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29 Designation of Record. 

Filed August 13, 1918. 

******* 

The clerk will please prepare the transcript of record on appeal in 
the above entitled cause including therein the following: 

1. The bill of complaint with the several exhibits attached thereto. 

2. Memorandum showing service of process on or appearances of 
defendants. 

8. Motion to strike plaintiffs’ bill of complaint. 

4. Opinion of the court directing dismissal of plaintiffs' bill and 
sustaining the motion to strike. 

5. Decree dismissing bill of complaint including notation of 
appeal at foot thereof. 

b. Memorandum of deposit of costs on appeal. 

7. Assignment of errors. 

8. Designation of record. 

CIIAS. II. MERILLAT, 

Attorney for Plaintiffs. 

Service of copv of foregoing acknowledged this 13th day of 
August, 1918. 

W. W. SCOTT, 

E. F. COLLADAY, 
Attorneys for Defendants. 

30 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
29, both inclusive, to l>e a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 35322 in Equity, wherein 
Gloveania V. Clow, et als., are Plaintiffs and Isaiah Hosier, et als., 
are Defendants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
oth day of September, 1918. 

[Seal of the Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3204. Gloveania V. Clow et al., appellants, vs. Isaiah Hosier et al. 
Court of Appeals, District of Columbia. Filed Sep. 6, 1918. Henry 
W. Hodges, clerk. 
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No. 3,204. 


GLOVEANIA V. CLOW ET AL.. APPELLANTS. 

vs. 

1SAIIAH HOSIER ET AL., APPELLEES. 


BRIEF FOR APPELLANTS. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia dismissing the bill of 
complaint of appellants* (pp. 16-17). The bill was filed 
against the beneficiaries under a last will and testament 
of Carolyne E. Porte, and also against Isaiiah Hosier, 
who under the statute of descent and distributions was 
the legal beneficiary of the estate of Carolyne E. Porte 
in the event of Carolyne’s death without leaving a valid 
will. Isaiiah Hosier was one of eight persons who had 
been named in the will of Clara Port, mother of Carolyn 
E. Porte, as her beneficiaries in the event of the death 
of Carolyne E. Porte without “heirs.” 

The cause, as the Court below found, turned wholly 
upon the proper construction of the will of Clara E. 
Port, who died in the State of Indiana in 1865. 

This will, whose proper construction is to be deter¬ 
mined by this Court, provided, first, for the payment of 
just debts, and then provided as follows: 
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“Second: Then I give and devise all of the 
residue of my estate to my daughter, Carrie E. 

Port. 

Third: And if my daughter, Carrie E. Port, 
should decease and at the time of her decease I 

leave no heirs, then I give and devise the residue 
of my estate that may be in the hands of my 
daughter, Carrie E. Port, or her guardian, to my 
brother, Isaiiah Hosier. William Lewis Taylor, 

Enoch S. Taylor, David L. Taylor, Marselius R. 

Taylor, Francis P. Taylor, Clara E. Taylor, and 
Lavinda V. Ballinger. The same to be equally 
divided between the eight named persons in said 
will. 

Fourth: I do hereby nominate and appoint my 
esteemed friend William (Ramsey) Hansey 
guardian of my daughter, Carrie E. Port, until 
she arrives at the age of twenty-one years, and 
my said guardian is hereby enjoined to give my 
daughter. Carrie E. Port, a good English educa¬ 
tion.” 

Of the eight persons named all were the heirs-at-law 
and next of kin of the mother. Clara E. Port, being either 
her brothers and sisters or the children of deceased i 

brothers and sisters. 

Of the eight persons named, one, Isaiiah Hosier, under 
the law of Indiana and the District of Columbia is the * 

“heir," using the word “heir” in its strict technical sense, 
also of the daughter, Carrie E. Porte, to the exclusion 
of the other kin. The present controversy has its origin 
partly in the fact that the heirs, in the technical sense, 
of the daughter are not the same persons as the “heirs," 
in the technical sense, of the mother, inasmuch as other¬ 
wise all would have joined in the attack on Carolvne 
Porte’s testamentary capacity. 
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The contention of the appellants is that the word 
“heirs” in the mother’s will was not used in its technical 
sense, but in the sense of “children” or “issue,” and 
that construing the word “heirs” in the second line of 
the third paragraph of the will to mean “children” the 
entire will is plainness and simplicity itself, free from 
any requirements for construction and gives to appel¬ 
lants and Isaiiah Hosier the estate Carolyne Porte re¬ 
ceived under her mother’s will. 

The contention of the appellants is that a contrary 
construction involves: 

1. A re-writing of the will. 

2. The elision from the will of various parts of the 
mother’s will and a refusal to give effect or meaning to 
various parts of the will of the mother. 

3. That such a construction of the will, as intimated 
by the Court below, as would hold that the will meant 
to provide for the contingency of the daughter pre¬ 
deceasing the mother requires of the Court an absurd 
construction and the striking out of the words in the will 
“the residue of my estate that may be in the hands of 
my daughter,” inasmuch as it is impossible that the 
daughter could die prior to the mother and there be, 
when the mother died, any residue of the mother’s 
estate in the hands of the daughter who had died first. 

Also, that such a construction as would hold that the 
word “heirs” was used in its technical sense likewise 
involves an impossibility and a meaningless construction 
of the will, because it is admitted: 

(a) That all eight persons named in the will were 
“heirs” of the mother, and 

(b) That Isaiiah Hosier was and is the “heir” of the 
daughter also, and that if Isaiiah were dead his children 



The bill of complaint was met by the defendants with 
a motion to dismiss (p. 10) on the ground that the 

mother’s will had vested an absolute estate in the 
daughter. 

The Court upheld the foregoing contention on the 
ground that under a true construction of the will it was 
not the mother’s intention to limit the estate of the 
daughter; that the word “heirs” was not used in the 
sense of “issue" or “children” in the will and that there 
was ground for supposing the purpose of the mother’s 
will as to the eight persons named in it was to make 
provisions for them in the event, but only in the event, 
that the daughter pre-deceased the mother. 

Argument. 

It is the contention of appellants that, aside from 
construing the word “heirs” to mean "children” or 
‘issue,’ as is frequently done, the will is so plain as 
to require no construction—that it needs to be read only 
in the light of its plain context and with an intent to 
give effect to all parts of it. That it is plain the testatrix 
was not using the word “heirs” in its technical sense 
from the fact that her estate consisted of personalty; 
the word ’heir' being quite inapplicable to personal 
estate. De La Vergne Co. vs. Featherstone, 147 U. S.. 
209-22; McLean vs. Wallace, 10 Peters 625, so that it 
is wholly permissible for the court to give to the word 
the common lay meaning, “children.” 

Also, from the fact that to construe the word “heirs” 
in its technical sense would make meaningless and ab¬ 
surd the contingent disposition of the estate to the eight 
persons named in the will, inasmuch as, if the estate 


were intended to vest in the eight persons named only 
in the event that Carolyne Porte not only did not leave 
any children but that she in addition did not leave any 
“heirs” generally then there would be no persons what¬ 
soever to take the estate either by operation of law or 
under the mother’s will, for the manifest reason that 
if Carolyne Porte left no children then her “heirs” tech¬ 
nically would be Isaiiah Hosier and, in the event of his 
pre-deceasing Carolyne, the heirs would be the other 
seven and the children of Isaiiah Hosier. So that, if 
Isaiiah Hosier were intended as sole beneficiary in the 
event of Carolyne having no child and Isaiiah outlived 
his niece there w as no reason to name him as one of the 
eight; and, if Isaiiah died before his niece, and Carolyne 
died childless she (Carolyne) could die leaving no 
“heirs” in the technical sense only in the event that all 
eight persons named in the mother’s will and all their 
children should die before the mother’s daughter Caro¬ 
lyne—thus wiping out root and branch all the kindred 
or heirs of mother and daughter. 

That it is competent for a testator to limit a fee on 
a fee as to personalty has become settled law and is the 
law of the State of Indiana. It likewise is the law that 
it is no objection to such a will because in the event, and 
after death of the life taker, it may appear that the 
estate will has been consumed or dissipated, but that this 
possibility of breach of trust does not affect the question 
of construction. 

Every question here involved has been decided in favor 
of appellants, as they contend by a leading case in the 
U. S. Supreme Court and in another leading case by 
the Illinois Supreme Court, construing the law of Indiana 
in an absolutely analogous case and applying the decis¬ 
ions of that state: 
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and the other seven named would be the “heirs” of the 
daughter, so that it would require the deaths of all of 


the eight persons named and all their children, and the 
reversion of the property to the State of Indiana, in 
order for Carrie E. Porte to decease and leave no 
heirs. In other words, that there would be living 
none of the eight persons named in the will before 
Carolyne Porte could die leaving no “heirs” technical. 

Hence, that “heirs” plainly was used in its lav sense of 
“children” or “issue.” 

Appellants contention is that the will itself manifests 
a plain intention on the part of the mother to do a per¬ 
fectly normal and natural thing, namely, to provide that 
her estate descend in the direct line to her only child 
and to the children, if any. of that only child; in default 


of which direct line the mother intended that the estate 
should go to her own (the mother’s) kin. the eight per¬ 
sons named. 


As the bill of complaint which was dismissed shows, 

Clara E. I ort died in Indiana prior to September 2(1. 

18<;;>. leaving an only daughter, Carrie E. Porte. The 
mother also left at the date of her death a brother, the 
defendant, Isanah Hosier, and the seven nephews and 
nieces named in her will. The will of the mother made 
provision for her blood kin and contained provision for 
her daughter. It made no bequest whatsoever to the 
blood kin of Samuel Porte. Clara Porte’s husband, who * 

had pre-deceased her (p. 3 ). 

The mother had made the will here involved on July 4. 

1865, evidently in expectancy of early death. 

The mother s will was duly admitted to probate in 
September, 1865, and on August 16, 1883, the guardian 
of the daughter, Carolyne E. Porte, in accordance with 
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the terms of the mother’s will, turned over to the daugh¬ 
ter on August 16, 1883, as the assets of the estate 
$7,394.50. It appears, therefore, that when the mother 
died the daughter was approximately three years old. 

The bill alleged that Carolyne E. Porte, the daughter, 
had received the money turned over to her impressed 
with a trust in favor of the eight persons named in the 
mother’s will, without any power of testamentary dis¬ 
position of the same on her part; that she had not 
wasted or dissipated the estate, but had by investment 
and reinvestments increased the trust estate until at the 
time of her death on April 9, 1914, it was of an esti¬ 
mated value of $31,000. It averred that this estate was 
the same estate in its changed form that had been left 
to the daughter by the mother. 

The bill further alleged that notwithstanding she had 
no power of testamentary disposition, Carolyne E. Porte 
in effect had undertaken to make a will devising the 
estate to the trustees of the Church of the Covenant, 
aside from a few minor personal bequests. It averred 
that Isaiiah Hosier, claiming as sole heir-at-law of the 
daughter, had contested this will and that the contest 
had been adjusted by a settlement under which the Ameri¬ 
can Security & Trust Company renounced as executor 
and Isaiiah Hosier took charge of the estate, the dis¬ 
tribution being according to some compromise settlement 
that had been effected. 

It further averred that these proceedings were all 
taken with express notice of the claim of plaintiffs’ that 
Carolyne E. Porte, the daughter, was without power of 
testamentary disposition under the terms of the mother’s 
will; that demand had been made by plaintiffs for an 
accounting from all parties and had been refused. 



The bill of complaint was met by the defendants with 
a motion to dismiss (p. 10) on the ground that the 
mother’s will had vested an absolute estate in the 
daughter. 

The Court upheld the foregoing contention on the 
ground that under a true construction of the will it was 
not the mother’s intention to limit the estate of the 
daughter; that the word “heirs” was not used in the 
sense of “issue” or “children” in the will and that there 
was ground for supposing the purpose of the mother’s 
will as to the eight persons named in it was to make 
provisions for them in the event, but only in the event, 
that the daughter pre-deceased the mother. 

Argument. 

It is the contention of appellants that, aside from 
construing the word “heirs” to mean “children” or 
“issue,” as is frequently done, the will is so plain as 
to require no construction—that it needs to be read only 
in the light of its plain context and with an intent to 
give effect to all parts of it. That it is plain the testatrix 
was not using the word “heirs” in its technical sense 
from the fact that her estate consisted of personalty; 
“the word ‘heir’ being quite inapplicable to personal 
estate,” De La Vergne Co. vs. Featherstone, 147 U. S.. 
209-22; McLean vs. Wallace, 10 Peters 625, so that it 
is wholly permissible for the court to give to the word 
the common lay meaning, “children." 

Also, from the fact that to construe the word “heirs” 
in its technical sense would make meaningless and ab¬ 
surd the contingent disposition of the estate to the eight 
persons named in the will, inasmuch as, if the estate 



were intended to vest in the eight persons named only 
in the event that Carolyne Porte not only did not leave 
any children but that she in addition did not leave any 
“heirs” generally then there would be no persons what¬ 
soever to take the estate either by operation of law or 
under the mother’s will, for the manifest reason that 
if Carolyne Porte left no children then her “heirs” tech¬ 
nically would be Isaiiah Hosier and, in the event of his 
pre-deceasing Carolyne, the heirs would be the other 
seven and the children of Isaiiah Hosier. So that, if 
Isaiiah Hosier were intended as sole beneficiary in the 
event of Carolyne having no child and Isaiiah outlived 
his niece there was no reason to name him as one of the 
eight; and, if Isaiiah died before his niece, and Carolyne 
died childless she (Carolyne) could die leaving no 
“heirs” in the technical sense only in the event that all 
eight persons named in the mother’s will and all their 
children should die before the mother’s daughter Caro¬ 
lyne—thus wiping out root and branch all the kindred 
or heirs of mother and daughter. 

That it is competent for a testator to limit a fee on 
a fee as to personalty has become settled law and is the 
law of the State of Indiana. It likewise is the law that 
it is no objection to such a will because in the event, and 
after death of the life taker, it may appear that the 
estate will has been consumed or dissipated, but that this 
possibility of breach of trust does not affect the question 
of construction. 

Every question here involved has been decided in favor 
of appellants, as they contend by a leading case in the 
U. S. Supreme Court and in another leading case by 
the Illinois Supreme Court, construing the law of Indiana 
in an absolutely analogous case and applying the decis¬ 
ions of that state: 
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Smith vs. Bell, tf Peters (j8: 

"The rule that a remainder may be limited after 
a life estate in personal property, is as well settled 
as any other principle of our law. The attempt 
to create such limitation is not opposed by the 
policy of the law, or by any of its rules. If the 
intention to create such limitation is manifest in 
a will, the courts will sustain it.” 

In this case the language of the will under considera¬ 
tion was much stronger in favor of the party held to be 
only a life tenant than in the instant case. In Smith 
vs. Bell the will read: “I give to my wife. Elizabeth 
Goodwin, all my personal estate whatsoever and where¬ 
soever, and of what nature, kind and (juality soever, after 
payment of my debts, legacies and funeral expenses; 
which personal estate I give and bequeath unto my said 
wife, Elizabeth Goodwin, to and for her own use and 
benefit and disposal absolutely; the remainder of said 
estate, after her decease, to be for the use of the said 
Jesse Goodwin (a son to whom had been bequeathed 
a horse and feather bed). 

The court, by Chief Justice Marshall, said: 

“It must be admitted that words could not have 
been employed which would be better fitted to 
give the whole personal estate absolutely to the 
wife, or which would more clearly express that 
intention. But the testator proceeds: ‘the re¬ 
mainder of said estate, after her decease, to be for 
the use of the said Jesse Goodwin.* Jesse Good¬ 
win was his son. 

“These words give the remainder of the estate, 
after his wife s decease, to the son, with as much 
clearness as the preceding words give the whole 
estate to his wife. They manifest the intention 
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of the testator to make a future provision for his 
son, as clearly as the first part of the bequest 
manifests his intention to make an immediate pro¬ 
vision for his wife. If the first bequest is to take 
effect according to the obvious import of the 
words taken alone, the last is expunged from the 
will. The operation of the whole clause will be 
precisely the same as if the last member of the 
sentence were stricken out; yet both clauses are 
equally the words of the testator, are equally 
binding, and equally claim the attention of those 
who may construe the will. We are no more at 
liberty to disregard the last member of the sen¬ 
tence than the first. No rule is better settled 
than the whole will is to be taken together, and 
is to be so construed as to give effect, if it be 
possible, to the whole. Either the last member 
of the sentence must be totally rejected, or it 
must influence the construction of the first so as 
to restrain the natural meaning of its words: 
either the bequest to the son must be stricken 
out, or it must limit the bequest to the wife, and 
confine it to her life.” 

Defrees vs. Brydon, 275 111. 530. 

John H. Bradley, a resident of Indiana, made a will 
there in 1800 and died in 1872. His family consisted 
of a wife and five children, one of whom by marriage 
became Catherine S. Brydon and died intestate in 1910 
without leaving children. By an order of the court of 
Marion County, Indiana, there had been distributed to 
Catherine S. Brydon in her lifetime $18,150 as her one 
fifth part of the estate of her father, John H. Bradley. 
A bill in equity was filed against her husband, individ¬ 
ually and as administrator of Catherine Brydon’s estate, 
to procure a construction of John H. Bradley’s will and 
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for an accounting of the fund distributed to her as above 
The case turned ultimately wholly on the proper con¬ 
struction of the will of John H. Bradley and the effect 
of the proceedings whereby the court had turned over 
to Catherine Brydon her share of what had been a trust 
estate, as held,—there coming into consideration neces¬ 
sarily the validity in Indiana of a limitation by will on 
personal property. 

By item six of his will Bradley, the opinion (p. 534) 
shows, “gave, devised and bequeathed all the rest and 
residue of his estate to his five children (naming them) 
in equal parts, to have and to hold to them and their 
heirs forever.” It further provided “that if any child 
should die before the testator without leaving a child 
or children, then such child’s share should be equally 
divided among the surviving children, the children of 
such deceased child or children to take their parent’s 
share, and in case any such issue should die childless, 
then and in that case the property derived from him 
should go to and belong to his other children or to their 
heirs.” 

By a codicil, item ten (p. 535), this item six was 
changed so as to “give, bequeath and devise all the rest 
and residue of my estate, real and personal, of every 
kind and description whatever * * *” to two trus¬ 

tees “in trust for the sole use, ownership, benefit and 
behalf of my five children, Mary, Emmor, Frances. 
Catherine and Lydia Ellen, in equal parts, share and 
share alike, they, my said children, each to have, hold 
and own the one fifth part of the proceeds thereof an¬ 
nually and when the fund shall be divided by said trustees 
or their successors, to have the one fifth part of the 





principal thereof to her or him or her or his heirs for¬ 
ever, but until such division and termination of the ttUst 
to be subject to the trust hereby made. If any of s4id 
children shall die before I do, or afterwards, without 
leaving issue, such deceased child’s share shall go, and is 
hereby bequeathed, to my surviving children and their 
heirs, equally. In all cases the child or children of any 
of my children who may die shall take his or her de» 
ceased parent’s share, only. If any of my above named 
children shall die leaving issue and such issue shall die 
childless, then in that case all property derived from me 
shall go to my other children and their heirs, such heirs 
to have only their ancestor’s part in any case. Any of 
my said five children, and every one of them, may, as 
he or she pleases, by will give and bequeath his or her 
share of my estate to any other child or lineal descendant 
of mine or of my deceased wife, giving it only to per¬ 
sons of mv or her blood.” It then appointed joint trus¬ 
tees to manage the property but directed that as to any 
child the trust “may be terminated and the share of such 
child and its increase paid over to such child whenever 
it will be for the advantage of such child, of which fact 
the said trustees shall be the sole judges.” 

The will and codicil in September, 1872, were admit¬ 
ted to probate in Indianapolis and the following month 
on petition assented to by all the children and the trus¬ 
tees the trust was terminated and there was distributed 
to each child its respective share. 

The Illinois court examined the case, as the report 
will show, with great thoroughness and applied to it the 
law of the State of Indiana, saying that it should do so 
under the circumstances alleged. 



The lower court had held Catherine Brydon had only 
a life estate. Her administrator contended the will and 
the court proceedings gave her an absolute estate; that 
if the testator attempted to create an executory devise 
it was void, “for the reason that the will vested the first 
takers with an absolute power of disposition of the prop¬ 
erty devised to them, which is repugnant to any limita¬ 
tion over. ’ Also that “an executory devisee cannot re¬ 
quire an accounting but must trace the property which 
the first taker received subject to the executory bequest." 

The trial court had sustained the bill. The first appel¬ 
late court reversed the decree. The Supreme Court re¬ 
instated the original decree and in so doing laid down 
these principles, which appellants here contend are sound 
and, applied to the instant case, are decisive in favor of 
appellants: 

“In construing wills the constant effort of the 
courts is to ascertain and give effect to the inten¬ 
tion of the testator as expressed by the language 
of the whole will and to give effect to the same 
in so far as is consistent with the established rules 
of law and the public policy of the state. * * * 

“The intention is to be gathered from a con¬ 
sideration of the whole will and all of its parts, 
and not from the isolated sentences, clauses or 
paragraphs of which it is composed. * * * 

“Executory devises are applicable to testa¬ 
mentary dispositions of personal property as well 
as real estate. In the case of personal property 
the limitation is more properly termed an execu¬ 
tory bequest. 

“Appellants insist that by the above language 
. used the testator limited and qualified the estate 
granted so that it became a base or determinable 
fee. liable to be divested in the event any of the 
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children died without leaving issue. Appellee in¬ 
sists that by the above language the testator only 
intended to provide against intestacy in the event 
of the death of any of his children without leav¬ 
ing issue, having in mind the rule that where a 
devisee or legatee dies during the lifetime of the 
testator, the devise or bequest to such child lapses 
and is to be distributed as intestate property. 
With the contention of the appellee we do not 
agree. In the devising or granting clause the 
testator gives the estate to his children, naming 
them, and ‘to his or her heirs forever,’ and also 
provides for the contingency of any child’s death 
after the death of the testator as well as before. 
This is inconsistent with an intention to provide 
only against intestacy in case any child's death 
should occur prior to the death of the testa¬ 
tor. * * * 

“When the various provisions of the will are 
considered and the same construed in the light 
of the well settled rules of law, we think it must 
be held that the intention of the testator as ex¬ 
pressed by the language of his will was not to 
provide against intestacy in case of the death of 
any of his children without leaving issue, but 
rather to control the disposition of the estate de - 
7 nsed in case of such contingency (Italics ours.) 

The court said any other construction would require 
it to disregard certain words as superfluous or meaning¬ 
less and said: 


“Such a construction is to be avoided, if pos¬ 
sible, as in construing wills that construction is 
to be favored which will render no word, phrase, 
clause or sentence superfluous or meaning¬ 
less. * * * 


i 



“Appellee insists that as the fee or absolute 
title was devised by the first clause it could not 
subsequently be cut down to a lesser estate by 
any subsequent clause or clauses in the will. While 
this is true as a general proposition, there is the 
well recognized exception made to this otherwise 
general rule in case of an executory devise, where¬ 
by a testator may limit a fee upon a fee, by way 
of qualification of the estate first granted, in such 
a way that upon the happening of some contin¬ 
gency the estate first granted may be cut down 
to a base or determinable fee”—subject only to 
not offending the law against perpetuities. 

Examining the law of Indiana it found it to be the 
same as that of Illinois and held Mrs. Brydon took but 
a determinable fee subject to be divested and revert »n 
accordance with the provisions of the will in the event 
of death without leaving issue. 

It held there was no laches and said: “While appel¬ 
lants cannot recover the specific property originally 
turned over by the trustees to Mrs. Brydon, that is no 
fault of theirs. If they are entitled to recover at all 
they arc entitled to be paid the amount of the personal 
property turned over by the trustees to Mrs. Brydon.*’ 

It will be found upon examination of Hayes vs. Mart:'. 
173 Ind. 279, that the principles laid down in Illinois are 
in accord with the principles enounced by the highest 
court of Indiana as late as 1909 and that there it is en¬ 
tirely competent to limit a fee on a fee upon a contin¬ 
gency provided only the rule against perpetuities is not 
infringed. Also that, as there held, “where one clause 
m a will gives to the devisee a fee simple title, and a 
subsequent clause, equally clear and distinct, gives a life 
estate, the latter prevails”—as to which see also Cclton 
vs. Colton. 137 U. S. 
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In Hayes vs. Martz it was contended vigorously that 
the language of the will giving Hayes an absolute estate 
could not be “cut down except by subsequent language 
equally clear and specific/’ The court upheld this prin¬ 
ciple as well established in Indiana but said in Indiana 
it was equally well established “that where an estate 
otherwise than an estate in fee simple is devised in one 
clause of a will in clear and decisive terms, and the sub¬ 
sequent provisions clearly and distinctly show an unmis¬ 
takable intention upon the part of the testator to g«ve 
an estate less than a fee simple, such later intention must 
control.” 

The case of McClellan vs. McKenzie cited by the court 
below will be found to be merely a proper case in which 
to apply the former of the two principles. The reason¬ 
ing of the late Justice Lurton has no application to cases 
where, as at bar, it is necessary, in order to construe 
the later clause as an intention to provide for the con¬ 
tingency of the death of the daughter in the lifetime of 
the mother it is compulsory to strike from the mother’s 
will entirely, as here, the provision that if the daughter 
die and “leave no heirs” then “the residue of my estate 
that may be in the hands of my daughter, Carrie E. 
Porte,” shall go to eight named persons to be equally 
divided. The court cannot strike out a large section of 
a short will in order to presume an intention on the part 
of the testator and Mr. Justice Lurton never so held. 

The Indiana Supreme Court refused to so hold in 
Hayes vs. Martz, supra, where the will gave a farm 
outright to one John Horsely Hayes, then appointed 
guardians who were to use the farm profits for the main¬ 
tenance of Hayes and thereafter provided: 



In Pate vs. Bushong, 161 Ind. 533, the testator by 
item 1 bequeathed to his wife “all of my real estate 
and personal property that may be left of my estate 
after my death,** excepting funeral expenses and a 
monument. By article 4 he “bequeathed to my only son, 
Peter P. Bushong, the following real estate in Henry 
County, State of Indiana.’* And by later articles named 
amounts to named persons. Held the widow took only 
a life estate, that “the whole will must be considered, 
and no word or clause in the will is to be rejected to 
which a reasonable effect can be given. In this state 
only a life estate will pass to a devisee unless it affirma¬ 
tively appears a greater estate was intended .*' ( Italics 

ours.) 

In Fenstermaker vs. Holman, 15b Ind. 71, the will 
directed payment of debts and a tombstone and then 
provided: “1 further direct and will that my beloved 
wife, Sarah Ann Reeves, shall have all my real and per¬ 
sonal property that I may be possessed of at the time of 
my death,“ describing it. “At the death of my said 
wife, I will and devise to my beloved daughter and to 
her heirs the following/' Held the widow took only a 
life estate. 

See also Rusk vs. Zuck, 147 Ind.. 388. 

As to the argument that personal property might be 
consumed in its use and therefore no remainder should 
or could be limited in it. it is sufficient to say that the 
courts have settled, long ago, the matter by holding to 
the contrary of this argument. They have held that 
“even after a life estate of interest in consumable things 
such a remainder may be given.*’ 
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“And I further will, shall * * * die be¬ 

fore he attains the age of 21 years, the property 
hereby willed to him shall be equally divided be¬ 
tween my two children, Richard Horsely and Ann 
Selder. And if said John Horsely Hayes shall 
die leaving children, the farm shall descend to 
them, but it not to be sold or disposed of by the 
said John Horsely Hayes.” 

It will be found upon examination of the cases cited 
by the learned court below on page 14 of the record 
that they are but enunciations of the doctrine that a clear 
estate absolute cannot be cut down by doubtful or in¬ 
definite later words in a will, which merely leaves the 
question in doubt has the testatrix so manifested on a 
view of the whole will in controversy. 

The learned court below also considered much weight 
should be given to the fact that the will here involved 
was in separate distinct paragraphs, but it is submitted 
too much importance has been attached to this matter 
of form and too little to the primary fact that the court 
has no power to make a will for the testatrix, that its 
sole duty is one of construction and that words cannot 
be stricken from a will or denied force and effect when 
the instrument yields to a sensible construction with the 
words sought to be elided retained in the instrument, 
so that the duty upon Carrie Porte dying was for her 
guardian, if she then had one, and if not for the court 
to turn over the estate bequeathed to those named by 
the mother. 

As said in Myers vs. Carney, 171 Ind. 379, cited 
by the lower court, “rules of construction, in will cases, 
are designed to assist in ascertaining, and not in over¬ 
throwing the testator’s intent.” 
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1 Roper on Legacies. 

Porter vs. Tournay, 3 Vesey, 311. 

Smith vs. Bell, 6 Peters, 68. 

Defrees vs. Brydon, 275 Ill., supra. 

The operation of general words to pass an absolute 
title may be restricted by a context manifesting an inten¬ 
tion that the legatee shall take an estate for life only. 

Wetherell vs. Wetherell, 1 De G, J. & S.. 134. 

Sheets’ Estate, 52 Pa., 257. 

Well ford vs. Snyder, 137 U. S., 526. 

If a testator gives an absolute interest, whether in 
reality or personalty, and later shows that he means the 
beneficiary to take a less estate, the prior gift will be so 
restricted, the real object being to view the whole will 
and determine what it was the testator intended. 

Smith vs. Bell, 6 Pet., 76 (8-325). 

Sheets’ Estate, 52 Pa., 257. 

Urich’s App., 86 Pa., 386. 

Terry vs. Wiggins, 47 N. Y., 512. 

Baxter vs. Bowver. 10 Ohio St., 490. 

In wills it is the later and not the prior words that 
govern in case of conflict. 

Colton vs. Colton, 137 U. S. 

In the case of wills from early days the word heirs 
has frequently been construed to mean children or issue. 

Earl of Tyrconnel vs. Duke of Ancaster; Duke of 
Ancaster vs. Lady Sherrard (Lord Chancelor 
Hardwick), 2 Vesey, 501. 

Newton vs. Nelligan, his wife and others, 1 Bro. 
Ch. Rep., 489. 




Cambridge vs. Rous, 8 Vesey, 22. 

Lott vs. Thompson, 36 S. C., 38. 

Baxter vs. Winn, 87 Ga., 239. 

Franklin vs. Franklin, 91 Tenn., 119. 

Barton et al. vs. Tuttle et al., 62 N. H., 558. 

Underwood et al. vs. Robbins et al., 117 Ind., 308. 

Geo. M. Benson vs. Mary Ann Linthicum, 75 
Md., 141. 

Abbott vs. The Essex Co., 18 Howard (U. S.)» 
202 . 

Can it be doubted that if Carolyne (then Carrie) had 
died, aged 5, that the Court would have held the guard¬ 
ian must turn over the estate to the eight persons named. 
If so, it would have been because the will obviously is to 
be construed as giving Carolyne only a life estate. The 
fact that Carolyne lived to be 52 years old cannot alter 
the true construction of the mother’s will. This being 
so, Carolyne could not have her will determine how the 
estate derived from the mother should go, for it was not 
Carolyne’s to devise contrary to her mother’s wishes. 
The mother's, not Carolyne’s, intentions were controll¬ 
ing. A suggestion that it might mean a death of Caro¬ 
lyne before reaching 21 years is but speculation and 
speculation that is negatived by the express language of 
the will and can be raised only by refusing to give a 
perfectly normal, natural sense to the words used. This 
would be making a will and not construing it. 

Respectfully submitted, 

Charles H. Merillat, 

C. E. Breckons, 

Attorneys for Appellants. 
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STATEMENT OF FACTS 

This is an appeal from an order of the Supreme 
Court of the District of Columbia in Equity Cause 
No. 35322 dismissing the appellants’ Bill of Com¬ 
plaint. The facts giving rise to the suit are as fol¬ 
lows: 



2 


Sometime between July 4 and September 26, 
1865, Clara E. Port, a resident of, and domiciled 
in, the State of Indiana, died leaving a last will 
and testament dated July 4, 1865, which was duly 
admitted to probate and record in the County of 
Henry, State of Indiana. 

Carolyn E. Porte, the daughter of said testa¬ 
trix, was about three years of age when her 
mother died, and the child’s guardian, named in 
the will of her mother, qualified and served until 
his death, when he was succeeded by one Henry 
Ball. (See Bill of Complaint, R. pp. 2-6, and Ap¬ 
pellants’ Brief, p. 5.) 

The said will of Clara E. Port, after directing 
the payment of just debts, bequeathed the resi¬ 
due of her property, by the second paragraph 
thereof, to said infant daughter who, upon reach¬ 
ing the age of 21 years (on or about the 16th day 
of August, 1883), received from her then guard¬ 
ian the sum of Seven Thousand Three Hundred 
and Ninety-four Dollars and Fifty-four Cents 
($7,394.54), being the amount of the estate re¬ 
maining in his hands unexpended for the support, 
maintenance, and education of said child. (See 
Bill of Complaint, R. p. 3.) The estate of Clara 
E. Port so used for the benefit of, and taken by, 
said Carolyn E. Porte, consisted of personal prop¬ 
erty only; and, while the amount of the same 
which went into the hands of the guardian at the 
death of Clara E. Port is unknown, it is safe to 
assume that the value thereof was greater than 
the balance which was given over to said Carolyn 
E. Porte when she reached the age of twenty-one 
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years, as aforesaid. (See, further, the averments 
of the Bill of Complaint, paragraphs 5 and 6, pp. 
3 and 4 of the Record.) As shown by the specific 
allegations of the Bill of Complaint (which, in the 
court below were, and here are, of necessity taken 
as true for the purposes of the Motion to Dismiss), 
said Carolyn E. Porte received a good education 
during her minority and became self-supporting; 
that she invested and re-invested the said residue 
of her mothers estate with the result that the same 
—undoubtedly augmented and increased by her 
own efforts and earnings—greatly increased dur¬ 
ing her lifetime; and that, when she died, her 
estate consisted of personal property of the esti¬ 
mated value of $31,000 and certain real estate. 

Said Carolyn E. Porte became a resident of the 
District of Columbia, and departed this life on or 
about the 9th day of April, 1914, leaving a last 
will and testament, and a codicil thereto, in which 
the Church of the Covenant, of Washington, D. C., 
was named to receive the residue of her estate 
after the payment of debts, etc. To this will and 
codicil one of the defendants herein, Isaiah Hosier, 
(who would have been the heir at law of Carolyn 
E. Porte had she died intestate) and the appellants 
in the case at bar—plaintiffs below—filed a ca¬ 
veat upon which issues were framed for trial in the 
Supreme Court of the District of Columbia. 
Thereafter, an agreement was reached between 
the parties to that will contest, pursuant to which 
the said will and codicil of said Carolyn E. Porte 
were duly admitted to probate and record in the 
Supreme Court of the District of Columbia after 


a consent verdict was taken upholding said will 
of Carolyn E. Porte, concurred in and assented to 
by said appellants who were caveators in said pro¬ 
ceeding; and the said Isaiah Hosier was appointed 
administrator c. t. a., the American Security and 
Trust Company, named as Executor in said Last 
Will and Codicil, having renounced. 

The Bill of Complaint herein alleges, in sub¬ 
stance, that Carolyn E. Porte took only a life 
estate in the property of her mother, Clara E. 
Port; that, therefore, she was without power to 
dispose of the residue and profits and increases 
thereof, either before or at her death, by will or 
othei wise; and that the sum of said estate coming 
to her hands from her guardian, and the earnings 
and increases of the same, was and were im¬ 
pressed with a trust for the benefit of the eight 
persons named in the third paragraph of her 
mother’s will. The prayers of the Bill are for an 
accounting as to the estate coming into the hands 
of Carolyn E. Porte from her guardian, including 
the increases and changes of the forms thereof 
by investments and re-investments; for injunc¬ 
tion against the probate of the last will and testa¬ 
ment of Carolyn E. Porte and the codicil thereto, 
and for the ascertainment and paying over to the 
persons named in said third paragraph of Clara 
E. Port’s will, or their legal representatives, of 
such sums of money as may be found to be due 
them. 

The question raised by the motion in the Court 
below to dismiss appellants’ bill of complaint de¬ 
manded a construction of Clara E. Port’s will; 



5 


and, the court having held that the same was suf¬ 
ficient to, and that it was the unmistakable inten¬ 
tion of the testator that it should, vest the abso¬ 
lute title to the property in said Carolyn E. Porte, 
the same question is, of course, before this Honor¬ 
able Court on appeal from the order dismissing 
the Bill of Complaint. 

The essential parts of Clara E. Port's will, that 
is, those parts which give rise to the question here, 
are as follows: 

‘That it is my will that my just debts be 
paid out of my estate. 

“ Second: Then 1 give and devise all of 
the residue of my estate to my daughter , 
Carrie E . Port. 

u Tkird: And if my daughter , Carrie E. 
Port, should decease and at the time of her 
decease leave no heirs , then I give and devise 
the residue of my estate that may be in the 
hands of my daughter , Carrie E. Port, or 
her guardian , to my brother, Isaiah Hosier, 
Wiliiam Lewis Taylor, Enoch S. Taylor, 
David L. Taylor, Marcelius R. Taylor, 
Francis F. Taylor, Clara E. Taylor, and 
Gloviana V. Ballanger, and said estate 
shall go into the hands of the said Isaiah 
Hosier, William Lewis Taylor, Enoch S. 
Taylor, David L. Taylor, Marcelius R. 
Taylor, Francis F. Tayor, Clara E. Taylor, 
and Gloviana Ballanger. The same to be 
equally divided between the eight named 
persons in said will. 



“Fourth: I do hereby nominate and ap¬ 
point my esteemed friend William (Ram¬ 
sey) Hansey guardian of my daughter 
Carrie E. Port until she arrives at the age 
of twenty-one years and my said guardian 
is hereby enjoined to give my daughter , 
Carrie E. Port , a good English education.” 
(Italics ours. ) 

ARGUMENT. 

Substantially, the contention of appellants is 
that the word “heirs" in the Third paragraph of 
Clara E. Port’s will should be construed to mean 
“children;" and that, so construed, the said will 
shows a clear contention on the part of Clara E. 
Port that the eight persons named in said Third 
paragraph, or their legal representatives, were 
and are entitled to any of Clara E. Port’s estate 
remaining in the hands of her daughter, Carolyn 
E. Port, at her death, she having died childless. 
The appellants carry their contention a step fur¬ 
ther, and insist that the estate received by Car- 
ohm E. Port from her mother was impressed with 
a trust for the benefit of the eight persons named 
in the Third paragraph of Clara E. Port’s will, 
and that they have a right to pursue and claim the 
same through and including its various invest¬ 
ments and reinvestments. The appellants also 
contend, generally, that the will of said Clara E. 
Port is so clear and simple in form and context as 
to need no construction, and argue that the con¬ 
struction contended for by the appellees, and up- 
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held by the court below, is “absurd” and “mean¬ 
ingless ;' that the same amounts to a rewriting of 
the will; and if finally upheld, “would be making 
a will, not construing it.” (See pages 3 and 19 of 
Appellants' Brief.) 

The appellees contend: (1) That by the Second 
paragraph of Clara E. Port's will, the daughter, 
Carolyn E. Porte, took a fee simple and absolute 
estate in the personal property of her mother re¬ 
maining after the payment of debts; (2) that nei¬ 
ther the Third paragraph, nor any other part of 
the will, shows any intention whatever on the part 
of the testatrix to limit or cut down the absolute 
estate given by the Second paragraph; (3) that 
the bequest in paragraph Second, being absolute 
and unconditional, cannot be cut down or limited 
by the subsequent paragraph numbered Third; 
(4) that the attempt to limit the bequest over, if 
paragraph Third is such an attempt, is void as be¬ 
ing repugnant to the absolute bequest of para¬ 
graph Second; and, (5), that Carolyn E. Porte, 
therefore, had the right and power during her life¬ 
time to use or dispose of the entire estate as she 
may wish, or to do so by will to speak from her 
death (as she did), to the exclusion of the eight 
persons named in her mother's will. 

Inasmuch as Appellants' five Assignments of 
Error raise but the single question, namely, as to 
the proper construction of Clara E. Port's will; 
and since counsel for the appellants have so treated 
them in their Brief, we will consider and discuss 
them as one herein. 

For convenience, we will consolidate our conten- 



tions into two propositions of law, which, we as¬ 
sert, are controlling and determinative of the ques- 
tion here presented: 

PROPOSITION No. l. 

Where an estate in either realty or per¬ 
sonalty is created in one paragraph or 
clause of a will, without limitation or re¬ 
striction, the same cannot be limited or 
cut down by a subsequent item, clause, or 
paragraph the words of which are not as 
clear and decisive as the words originallv 
creating the estate. 

It is not denied that the words of paragraph 
numbered Second of Clara E. Port’s will, standing 
alone, is sufficient to create an absolute estate in 
Carolyn E. Porte as to the residue of her mother’s 
property; and appellants, therefore, relv solelv 
upon the words of the subsequent paragraphs of 
said will to sustain their contention. 

« xfV*™, 0 * Lan 9 man v - Mar be, 156 Ind., 330, 

. N. E., 191, is a very instructive case on this sub¬ 
ject. In that case it was admitted that the first 
clause of the will under construction was sufficient 
to create a fee simple estate in the wife of the testa- 
tor; but subsequent clauses of the will provided 
that when the youngest child becomes of the age 
of 21 years, the property shall be divided equally 
between all the children” (naming them); and it 
was provided that, if the widow should remarry 
before the youngest child became of age, “then the 
property of the estate shall be divided equally be- 
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tween the children.” In passing upon the ques¬ 
tions raised, the court said: 

“* * * It is settled law that, when an 
estate in fee simple is clearly given a per¬ 
son, the estate so given cannot be cut down 
or modified by subsequent clauses in the 
will, unless the intention to do so is mani¬ 
fested from words as clear and certain as 
those which give the fee simple estate . Rusk 
v . Zuck y 147 Ind., 388; Mulvane v . Rude y 
146 Ind., 476; and cases cited. It is true, as 
insisted by appellants, 'that in the construc¬ 
tion of wills, the entire instrument must be 
construed together, and that the intention 
of the testator thereby disclosed must be 
given effect, unless inconsistent with some 
established rule of law/ As was said, how¬ 
ever, in Rusk v . Zucky supra , 'The correct 
test of language apparently at variance 
with other parts of a devise is whether the 
intention of the testator was to give a 
smaller estate than the words making the 
gift, standing alone, without considering 
the limiting clause import, or to impose re¬ 
straints upon the estate given. The first is 
lawful and effective, for the reason that the 
testator’s intention is the controlling con¬ 
sideration in the construction of the will. If 
the language, however, is used to impose a 
restraint on the estate granted, it is rarely, 
if ever, effective, for the reason that even a 
clear intention cannot be permitted to over- 
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throw the settled rules of law by depriving 
the estate of any of its essential legal inci¬ 
dents.' It is evident that, under the settled 
rule of this State, it cannot be said that it 
was the clear intention of the testator by 
clauses 3 and 4, to reduce the estate of the 
widow to one for life or for years. Ross v. 
Ross , 135 Ind., 367; O'Boyle v. Thomas, 116 
Ind., 246, and cases cited." 

Can it be said in the case at bar that it was the 
clear intention of Clara E. Port, by paragraphs 
numbered Three and Four of her will, to reduce 
the estate of her infant daughter, Carolyn, to one 
for life? We submit that no such clear intention 
appears as will operate to produce that result, and 
that the testatrix must be presumed to have had 
in mind a more natural disposition of her prop¬ 
erty. It must be remembered that paragraph 
numbered Third provides that, in the event of 
Carolyn E. Port's death without leaving heirs, 
such property as may, in that event, be in her 
hands or the hands of her guardian , should go to 
the other persons named; and, we submit, the 
sensible construction thereof is one which gives 
the testatrix credit for contemplating the possi¬ 
bilities in the life of a three-year-old child, such, 
for example, as her dying before reaching the age 
of twenty-one years—the time fixed for the end¬ 
ing of her guardianship; also, the possibility of her 
marrying and leaving a husband whom she might 
wish to take the remainder of her property; and, 
again, the possibility of her dying in the life-time 
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of the testatrix, the mother. Any one or all of 
these considerations, and even others that might 
be mentioned, are but natural ones for the mother 

1 to have had in mind, and, we submit, the lan- 

► guage of the will warrants a construction such as 

will give effect to them. It does not warrant the 
construction contended for by appellants, be¬ 
cause (1) it would defer the absolute vesting of 
the estate, which is not favored in the law; and 

i (2), the language used is not susceptible of any 

such construction and does not show any such in¬ 
tention on the part of the testatrix. 

In the case of Stimson v. Rountree , 168 Ind., 169, 
78 N. E., 331, the will of the testatrix recited, “I 

> give and bequeath” (Clara Port's will says, “I give 

and devise”) to a niece $3,000 to be held by the ex¬ 
ecutor in trust for the niece, and declared: “It be¬ 
ing my will that said sum shall be the absolute 
property” of the niece. The will then contained in 
the same clause —not in a different paragraph , as 
in this case—provision for a gift over of any of 
the property remaining at the death of the niece. 
The will involved in the Rountree case was dated 
February 12, 1902, and an action was brought to 
construe the said will. In holding that the gift 
over was void, and that the gift to the niece was 
absolute, the court said: 

“The disposing words of the will are T 
give and devise to my niece' the sum of 
$3,000 ‘out of my estate.' The duration of 
the estate then given is not expressly lim¬ 
ited. It has frequently been declared to be 
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the law that, when an interest or an estate 
is given in one clause of a will in clear 
terms, such interest or estate cannot be 
taken away or cut down by subsequent 
words that are not equally clear and decis¬ 
ive. (Citation of 12 Indiana cases.) 
********** 

“ * * * The rule has been frequently 
declared that, when property has been 
given absolutely with a gift over of what 
may remain undisposed of by the first taker 
at his death , the limitation over is void for 
repugnancy. Rusk v. Zuck , 147 Ind., 388; 
Midvane v. Rude , 146 Ind., 476; Wiley v. 
Gregory , 145 Ind., 647; Rogers v. WinkeU 
spleck f 143 Ind., 373; Outland v. Bowman , 
115 Ind., 150; Tower v. Hartford , 115 Ind., 
186; Allen v. Craft , 109 Ind., 476; Van - 
Gorder v. Smith , 89 Ind., 404. It follows 
that the attempted disposition of so much 
of the $3,000 as might be left at the death 
of Lucy Stimson was void for repugnancy , 
and such property , upon her death , passed 
to appellant as her personal represent¬ 
ative.” 

Could a case be found more nearly like the one 
at bar than the Stimson v . Rountree case? Not¬ 
withstanding the will in that case stated the gift 
to be in trust for the niece, the holding was, as 
above stated, that the gift was absolute; and we 
submit this case fully meets the contention of ap¬ 
pellants here to the effect that Carolyn E. Porte 
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took the residue of her mother’s estate “impressed 
with a trust” for the benefit of the other persons 
named in paragraph numbered Three of the moth¬ 
er’s will. 

The rule governing the construction of a will of 
the character here involved was clearly stated by 
the late Mr. Justice Lurton in the case of McClel¬ 
lan v. McKenzie, 126 Fed., 701, as follows: 

“If there is anything well settled it is 
that a court will not cut down an estate once 
granted absolutely in fee by limitations 
contained in subsequent parts of the will 
unless the intent to limit the devise is man¬ 
ifested clearly and unmistakably. If the 
expression relied upon to limit a fee once 
devised be doubtful, the doubt should be re¬ 
solved in favor of the absolute estate. 

“The laiv favors the vesting of estates at 
the earliest possible time. When a devise 
or bequest over to a third person is made 
dependent upon the death of the first taker 
as a contingency, the death referred to is 
generally held to be a death in the lifetime 
of the testator. Though when the devise 
is of a remainder, the question is enlarged 
by the inquiry as to whether a death during 
the lifetime of the testator is referred to, 
or a death before the remainder falls in.” 

Even the argument and contentions of Appel¬ 
lants here show that there is room for doubt as to 
the intention of Clara E. Port with respect to the 



claimed attempt to limit the estate; and, such be¬ 
ing the fact, that doubt, under the decision of Mr. 
Justice Lurton, should be resolved in favor of the 
absolute estate in Carolyn E. Porte. 

In Bruce v. Bissell , 119 Ind., 525, is found the 
following language: 

“The rule is, that where an estate or in¬ 
terest' is given in one clause of a will , in 
clear and decisive terms , the interest so ' 
given cannot be taken away or cut down by 
raising a doubt upon the extent and mean- 
ing of a subsequent clause , nor by inference 
therefrom , nor by any subsequent viords 
that are not as clear and decisive as the 
ivords of the clause giving the interest ot 
estate” 

See also the case of Meyers v. Carney , 171 Ind., 
379, which is to the same effect as the foregoing 
authorities, though cited by appellants here. 

In the case of Snodgrass v. Brandenberg , 164 
Ind., 59, there was involved the construction of a 
will which provided: “I bequeath my entire estate, 
both real and personal, to my wife,” and, in a sub¬ 
sequent numbered clause, the testator used this 
language: “I request that at the death of my wife, 
my estate that I am now seised of be equally di¬ 
vided between my children.” The court held that 
a fee simple estate was devised to the wife, regard¬ 
less of the provisions of clause 4. 

Again, in the case of Granger v . Granger , 147 
Ind., 95, it was held that— 



“A devise over on the death of the first 
taker ‘without issue/ ‘without heirs / ‘with¬ 
out heirs of the body/ etc., has been held to 
be indefinite or remote, signifying without 
heirs generally, and hence the devise over 
is void.” 

We solicit the attention of the Court to the fact 
that, in the case at bar, the expression used in 
Clara Port's will was “and at the time of her de¬ 
cease leave no heirs ,” which is almost identical 
with the words used in the case last cited. 

Another fact in this case must not be lost sight 
of, namely, that had there been no contention 
raised as to the supposed limitation upon the es¬ 
tate taken by Carolyn E. Porte, and she had died 
intestate, her property would, by law, have de¬ 
scended to her uncle, Isaiah Hosier, one of the de¬ 
fendants herein; and, in this connection, we invite 
attention to the case of Kilgore v. Kilgore , 127 
Ind., 276, holding that— 

“If the intention of the testator is doubt¬ 
ful, and two constructions are applicable 
thereto, that construction will be adopted 
which casts the property where the law 
would cast it if no will had been executed.” 

The holding in that case is just as applicable to 
the construction of the will of Clara E. Port, as 
they would be if the will of Carolyn E. Porte were 
here under consideration. 

The cases of Stone v . Elliott , 182 Ind., 454, and 







Burn, v Cope, 182 Ind, 289, hold that the right 
mhwitaiKe is not a natural right and does not 
here in anyone, but is a creature of the law and 

cannof Hp ! tS ' imita ^ ions >' aIso < that equitable rules 
cannot be interposed to vary their effect 

Hoke v. Jackman, 182 Ind., 536, holds 
that— ' 

Heirs,’ in its broad, primary, legal 
sense means those who are entitled by law 
to succeed to the property of an intestate 
and, in a secondary and more general sense 
it means those upon whom property de¬ 
volves upon the death of another, either by 
mil or law.” ' 

th £™ er v - S P<™n, 175 Ind., 672, says 

“It is always presumed that words used 
by the testator were used in their strict and 
primary acceptance, unless a contrary in¬ 
tent appears from the context of the will.’’ 

Again, in Hoke v. Jackman, Supra, the 
court said: 


“While there is nothing in the context of 
the will to show that the words were used 
therein in any other than their strict and 
primary sense, and the words so inter- 



preted are sensible with reference to ex¬ 
trinsic circumstances, they will be inter¬ 
preted in their strict and primary sense, 
even though they are capable of some sec¬ 
ondary interpretation and most conclusive 
evidence of an intent to use them is tend¬ 
ered.” 

Again, as touching the contention of the Ap¬ 
pellants that the word “heirs” in Clara E. Port’s 
will should be construed to have been employed 
by her in the sense of “children,” the case of 
Tiel v. Richardson, 160 Ind., 119, holds that, while 
it is true the word “heirs” may be explained to 
mean “children,” it is also true that this meaning 
cannot be assigned to the word “unless it clearly 
appears that it was so meant by the testator in that 
sense.” 

In the case of Royers v. Winkelspleck, 143 Ind., 
373, by the first eight items of his will, Oliver Rog¬ 
ers gave to each of his eight children the sum of 
$5; and the 9th item was: “I give and bequeath 
to my beloved wife * * * the residue of all 

my estate, both personal and real, after all just 
debts shall have been paid, subject to a division 
among the aforesaid heirs at her death in accord¬ 
ance with their obedience to her as she shall 
deem proper.” On the theory that she had a fee 
simple estate in the property, the widow sold cer¬ 
tain of the lands and mortgaged others and suit 
was brought to quiet title, the appellants con¬ 
tending that the widow took only a life estate, with 
remainder in fee to the children. The court said: 


“The words of the item devising ‘the rest 
of all my estate, both personal and real,’ 
standing alone would, without doubt, carry 
a fee simple absolute. * * * 

“It devised the residuum. No estate is 
left in the testator, after these words, which 
can become the subject of reversion. If the 
children ivere given an estate in the lands 
that conclusion must be reached from 
words deemed to be clearly repugnant tg 
those devising the fee and of such strength 
as to cut down the fee to a life estate, with 
the fee limited over to the children, or to • 
create an estate in fee to be held in trust 
for the children and to be by her conferred 
upon them by an instrument becoming ef¬ 
fective at her death. In other words, hav¬ 
ing parted with his entire estate to his wid¬ 
ow, nothing remained in him to revert in 
possession or estate and to go to his children 
at the close of the particular estate, namely, 
that given the widow. Likewise, after he 
gave to the wife a fee absolute, it would 
have been absolutely incongruous to have 
limited a fee to the children if the estate 
given the first taker was all of the estate 
and nothing remained to devise over.” 

The court then quoted from Outland v. 

Kowen, 115 Ind., 150, wherein it was 
said— 
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“It must follow, therefore, if there was 
no estate left in the grantor after the crea¬ 
tion of the precedent estate vested in the 
first taker, he could create no remainder, as 
a remainder can only be created out of an 
estate left in the grantor after the creation 
of a particular estate.” 

Continuing, the Court in the Winkels- 
pleck case said: 

“Our inquiries, therefore, are narrowed 
to this: Does the language following that 
creating the fee have the effect of cutting 
down that estate to one for life and to limit 
the fee over to the children? Or does it 
carry the fee in trust for the children?” 

It was then pointed out that absolute estates 
once devised will not be cut down by a subsequent 
clause unless the language indicates a clear, de¬ 
cisive, and unmistakable intention on the part of 
the testator so to do; that if the words following 
those creating the fee are susceptible of a construc¬ 
tion consistent with the fee, that construction will 
be given them; that, in the case then being consid¬ 
ered, if a life estate in the widow had been in¬ 
tended, a simple form of words would have suf¬ 
ficed ; and that, if a remainder had been intended 
by the words suggesting a division of the property 
at the widow’s death, it was not a vested re¬ 
mainder and ivas indefinite and contingent. The 
court then continues: 
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“The law favors vested estates, and, if 
the primary devise had been of but a life es¬ 
tate, the fee would be in trust or in abey¬ 
ance, since there are no words carrying it 
over to the children at all events. * * * 

The two provisions are not widely sepa¬ 
rated, but are part of one short item not 
broken by a period.” 

In speaking of the “trust” theory referred to, 
the court said: 

“If the fee is held in trust, the life estate 
must arise by implication, for the words 
ivhich, as we have held, carry the fee, are 
the only words importing the disposition of 
the property. * * * We do not question the 
rule that a fee may be held in trust for fu¬ 
ture disposition, ivith discretion in the trus¬ 
tee as to quantities in which it shall be di¬ 
vided and apportioned; but we do question 
the possibility of vesting a fee simple abso- ' *« 

lute in the first taker and of engrafting upon 
that estate an element which deprives it of 
every essential of a fee simple. The en¬ 
grafting clause must, in every instance, be 
of such clear and undoubted force as to cut 
down the first estate and to associate con¬ 
sistently with such clause, or it must fail 
for repugnancy because the testator has not 
made his intention manifest.” 


4 ) 
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We submit that the foregoing case disposes of 
the “trust theory” of the appellants in the case at 
bar, for the reason that, to uphold such a theory in 
the case at bar, the life estate would have to be 
raised by “implication.” 

Lastly, as to our Proposition No. 1, we solicit at¬ 
tention to the case of Barber v. Pittsburgh , Ft. 
Wayne and Chicago Railway Co., 166 U. S., 83, 
which construes the phrase, “the heirs of B” as 
used in a will creating a devise over, and holds 
that— 

“In a will devising land to A, and, if A 
die without issue, then to be sold and the 
proceeds 'divided among the heirs of B,' 
and directing the residue of the testator's 
estate to be sold and the proceeds divided 
into sixteen shares, of which two are given 
to B and two others to the 'heirs of B,' 
both B and his children being living at 
the time of the testator's death, the word 
'heirs’ in the specific devise applies either 
to children or to more remote descend¬ 
ants of B, whichever may be his heirs if 
he be dead, or his heirs apparent if he be 
living, when the devise takes effect.” 

The Barber case is very exhaustive and enlight¬ 
ening upon the general principles of construc¬ 
tion for which we contend; and it is entirely in 
line with the Indiana cases cited and relied upon 
in this Brief. 








PROPOSITION NO. 2 


The attempted limitation over, if, in¬ 
deed, there was such an attetnpt in Clara 
Port’s will, must fail because it is void for 
repugancy to the paragraph granting the 
fee simple estate to Carolyn E. Port. 

The early Massachusetts case of Ide v. Ide, 5 
Mass., 500, strongly supports this proposition; 
and the same is followed in the United States Su¬ 
preme Court and Indiana decisions, as herein¬ 
after shown. In that ease the will under consid¬ 
eration gave to the son of the testator named Peleg 
an absolute fee simple estate in certain lands and 
a one-half interest in testator’s personal property. 
Following the language creating the absolute title, 
were these words: “And further it is my will that 
if my son Peleg shall die and leave no lawful heirs, 
what estate he shall have to be divided between my 
son John and my grandson Nathaniel, to them and 
their heirs forever.” On the death of the testa¬ 
tor, Peleg entered into possession and later con¬ 
veyed the premises to John Ide in fee simple. He 
afterwards died without leaving issue at his 
death, and the demandant, Nathaniel, claimed his 
moiety in fee. The court said: 

“The last question is whether this limi¬ 
tation over is void as being repugnant to 
the interest vested in Peleg. The limitation 
over is not of the estate devised to Peleg, 
but of what estate devised to him he shall 
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leave . From this expression it seems clear 
that the testator, after having devised an 
express fee to Peleg, intended, also, that 
he should have an unqualified power to dis¬ 
pose of it at his pleasure; and, if he should 
dispose of the whole, there would be noth¬ 
ing left subject to the executory limitation. 

“In the case of Attorney General v. Hall , 
11 Fitzg., the testator devised all his real 
and personal estate to his son Francis Hall 
and to the heirs of his body, and if he 
should die leaving no heirs of his body 
living, then he devised so much of his 
estate as his son should be possessed of at 
his death to the Goldsmiths Company in 
London, in trust. The son entered on his 
father's death and barred the entail of the 
real estate by a common recovery, and died 
leaving no issue at his death. It was de¬ 
termined that this limitation was void, and 
the first devisee had the power to spend 
the whole, which was an absolute gift. 

“Whenever, therefore, it is the clear 
intention of the testator that the devisee 
shall have an absolute property in the 
estate devised, a limitation over must be 
void because it is inconsistent with the ab¬ 
solute property supposed in the first de¬ 
visee. And a right in the first devisee to 
dispose of the estate at his pleasure, and 
not a mere power of specifying who may 
take, amounts to an unqualified gift. 

“In the case at bar there is first an ex- 
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press fee simple devise to Peleg; in conse¬ 
quence of which, if not afterwards quali¬ 
fied, he might dispose of the lands at his 
pleasure. But the limitation over is only 
of what estate he has left at his death; 
which is descriptive only of the estate of 
which he should then be in possession. 
The implication is, therefore, necessary, 
that the testator intended that Peleg might 
dispose of any, or all, of the estate devised 
and leave nothing at his death. The abso¬ 
lute unqualified interest in the estate de¬ 
vised was, therefore, given to Peleg, which 
is inconsistent with the limitation over to 
John and Nathaniel, and, consequently, 
this limitation under which the demand¬ 
ant claims is void. 

If this construction required any sup¬ 
port it might he added that the limitation 
over is as well of personal property as of 
real estate; and there can be no doubt , from 
the nature of the personal estate , that the 
testator considered it liable to the dispo¬ 
sition of Peleg , and that , at his death , no 
part of it might be in his possession , as the 
devise of it was absolute . But the limita¬ 
tion over makes no distinction between the 
leal and personal estate, operating only on 

such part of either as the first devisee 
should leave.” 

The case of Mulvane v . Rude , 146 Ind., 476, is a 
very interesting case, and expressly follows the Ide 
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case just mentioned. There the court, referring 
to the provisions of Sec. 2737, Burns’ Rev. Stat., 
said: 

“In bequests of personal property words 
of inheritance were not required at com¬ 
mon law, nor are they now, to give an ab¬ 
solute title.” 

In the Mulvane case the testator had given his 
wife, by the first and third items of his will, cer¬ 
tain real estate, and the absolute title to certain 
personal property. In the fifth item, after ex¬ 
pressing full confidence in her integrity, he sug¬ 
gested that whatever part of the legacies given to 
her should remain and be unexpended, may, at her 
decease, be given by her to such of his legal heirs 
as would make good use of the same. The court 
held that— 

“It is thoroughly settled that a devise in 
fee, clearly and distinctly made, or neces¬ 
sarily implied , cannot be cut down or modi¬ 
fied by subsequent provisions not clearly 
and distinctly manifesting the testator’s in¬ 
tention to limit such devise. (Citing many 
authorities.) 

“When real estate is given absolutely to 
one person with a gift over to another of 
such portion as may remain undisposed of 
by the first taker at his death , the gift over 
is void as repugnant to the absolute gift; 
and it is also established law that where an 
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citing 

supra. 


estate is given to a person generally or in¬ 
definitely with a power of disposition, it 
carries a fee and any limitation over is void 

for repugnancy. (Citing numerous authori¬ 
ties. ) 

“The only exception to this rule is where 
a testator gives to the first taker an estate 
tor life only, by certain and express terms, 
and annexes to it the power of disposition. 
In that particular and special case, the de¬ 
visee for life will not take an estate in fee, 
notwithstanding the naked gift and the 
power of disposition.” 

The court, in the Mulvane case, said: 

“Here is a clear recognition by the tes¬ 
tator of her power to dispose of the real es¬ 
tate and personal property given her by 
said will. The power of disposition need 
not be given in express words, even where 
only a life estate is given by express words 
but may be implied” 

with express approval the case of Ide v Ide 
The opinion then continues- ’ 

“The correct test of the effect of provi¬ 
sions apparently at variance with other 
parts of the will is, whether the intention 
is to give a smaller estate than the words 
making the gift, standing alone, would im¬ 
port, or only to impose restrictions upon the 



estate given. The former is lawful and 
effective, because the testator's intention is 
the controlling consideration in the con¬ 
struction of the will; the latter is rarely, if 
ever, effective for the reason that, even the 
clear intention of the testator cannot be 
permitted to contravene the rules of settled 
law by depriving any estate of any of its 
essential legal attributes. Did the devise 
over to the appellant reduce the fee prev¬ 
iously given to a life estate? Such an effect 
may be produced if the language is so clear 
and definite as that it unequivocally ap¬ 
pears that the testator meant to reduce the 
estate granted. This, under the settled 
rules of law, can only be done where there 
is a power of disposition, by giving in cer¬ 
tain and express terms an estate for lifef 
only. 

“If the first and third items of the will 
gave the widow an absolute title to the 
jn'operty named therein, it is clear from the 
authorities cited that the devise over of a 
portion was void . 

“It is not material, however, whether said 
items, considered alone , gave her an abso¬ 
lute title or not, as it is evident that said 
will did not, in certain and express terms, 
give her an estate for life only, but did, by 
implication, give her the power during her 
life to dispose of the same ” 
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The case of Roberts v. Lewis, 153 U. S., 367, is a 
case in which the testator devised and bequeathed 
to his wife all of his estate, real and personal, of 
which he died seised, the same to be and remain 
hers, with full power, right and authority to dis¬ 
pose of it as she might wish, so long as she re¬ 
mained his widow, and upon the express condition 
(contained in the same clause with the devise or 
bequest), that if the wife remarried the property, 
or iv hat ever may remain, should go to and be di¬ 
vided between the testator’s children equally. 

The court, speaking through Mr. Justice Gray, 
said in part: 

“That the power was intended to be un¬ 
limited (meaning the power of disposition) 
in this respect, even more distinctly, by the 
terms of the next clause, by which, if she 
should many again, the testator declares it 
to be his will that ‘all of the estate herein be¬ 
queathed, or whatever may remain, should 
go to his surviving children. By not using 
the technical word ‘remainder,’ or making 
the devise over include the entire estate at 
all events, but carefully adding, after the 
words ‘all the estate herein bequeathed,' 
the alternative ‘or whatever may remain,’ 
(which would otherwise have no meaning) 
he clearly manifests his intention to restrict 
the estate given to the children to whatever 
has not been disposed of by the widow; and 
there is nothing upon the face of the will, 
nor are there any extrinsic facts in this rec- 
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ord, having any tendency to show that the 
power of the widow was less absolute over 
the real estate than over the personal prop¬ 
erty.” 

The court, in speaking of the case of Smith v .' 
Bell y 6 Pet., 68, relied upon in support of the oppo¬ 
site conclusion,—and also relied upon by the ap¬ 
pellants in the case at bar,—said that case involved 
the construction of wills different from the one in 
the Roberts case; and we insist that the same com¬ 
ment is applicable to the contention of counsel for 
the appellants here with respect to the case of 
Smith v. Bell. 

In the case of Howard v. Carusi , 109 U. S., 725, 
the instrument under construction gave, first, an 
estate in fee simple to Samuel Carusi; it contained, 
secondly, an expression of the hope and trust that 
he would dispose of no more than was necessary 
comfortably to support him; and, thirdly, it gave 
to the niece of the grantor or testator so much of 
the estate as was not disposed of by the said Carusi 
by devise or sale. 

The court held that— 

“The rule is well established that, al¬ 
though generally an estate may be devised 
to one in fee simple or fee tail, with a limi¬ 
tation over by way of executory devise, yet 
when the will shows a clear purpose of the 
testator to give an absolute power of dispo¬ 
sition to the first taker, the limitation over is 
void,” 
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and reviewed approvingly the authorities to the 
same effect, including the case of lde v. Ide, supra. 

We submit that the expression in the will of 
Clara Port, then I devise and bequeath the resi¬ 
due of my estate that may be in the hands of my 
daughter, or her guardian,” over to the other per¬ 
sons named, clearly and unequivocally indicates 
hei intention to limit over only such as may be 
left; and, such being the case, the limitation is 
void foi 1 epugnancy, as shown by the foregoing 
authorities, Carolyn E. Port clearly having been 

given the right and power to dispose of the entire 
estate. 

The following cases, cited in support of our 
Proposition No. 1, also sustain the contentions and 
argument set forth under Proposition No. 2: 

Stimson v. Rountree , 168 Ind., 169, 78 
N. E., 331, cited and quoted from 
supra , pp. 11 and 30. 

Rogers v . Winkelspleck , 143 Ind., 373, 
cited and quoted from supra , pp. 12 
17 and 30. 

AS TO APPELLANTS’ AUTHORITIES. 

We venture the assertion, without fear of suc¬ 
cessful contradiction, that not one of the authori¬ 
ties cited by counsel for the appellants is in point, 
for the reason that, to borrow the language of the 
Supreme Court of the United States in Roberts v. 
Lewis , 153 U. S., 367, in commenting upon the case 
of Smith v . Bell , 6 Pet., 68 (cited at page 8 of ap- 


pellants’ brief in this case), all of appellants’ au¬ 
thorities involve “the construction of wills ex¬ 
pressed in different language” from that in the 
case at bar. 

In the case of Potter v. Couch , 141 U. S., 296, 
after laying down and reaffirming the rule that a 
restriction, whether by way of condition or devise 
over, against alienation of an estate in fee is void 
because it is repugnant to the estate given the first 
taker, the court discussed the case of Smith v. Bell 
in the following language: 

“In Smith v . Bell , the general doctrine 
was not denied, and the decision turned 
upon the construction of the words of a will 
by which a Virginia testator bequeathed all 
his personal estate (consisting mostly of 
slaves) to his wife ‘to and for her own use 
and benefit and disposal absolutely; the re¬ 
mainder of said estate, after her decease, 
to be for the use of’ his son. This was held 
to give the son a vested remainder, upon 
grounds summed up in two passages of the 
opinion, delivered by Chief Justice Mar¬ 
shall, as follows: ‘The limitation in re¬ 
mainder shows that, in the opinion of the 
testator, the previous words had given only 
an estate for life. This was the sense in 
which he used them. 6 Pet. f 76. The limi¬ 
tation to the son on the death of the wife 
restrains and limits the preceding words so 
as to confine the power of absolute disposi¬ 
tion, which they purport to confer of the 
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slaves, to such disposition of them as may 
be made by a person having only a life es¬ 
tate in them.’ ” 

The foregoing, and a reference to the statement 
in the opinion of Mr. Justice Siddons in the court 
below (R. p. 15) to the effect that the words cre¬ 
ating the life estate in Smith v. Bell and those cre¬ 
ating the remainder over were in the same clause 
and were separated merely by a semicolon, will 
clearly demonstrate why that case is not controll¬ 
ing in the case at bar. 

The case of Hayes v. Martz, 172 Ind., 279. relied 
upon by counsel for appellants here differs greatly 
from the case at bar in many respects. In that 
case, the will under construction (Item 2 thereof) 
bequeathed to the testator’s grandson, John Hors¬ 
ley Hayes: the home farm (describing it), and the 
sum of $500. Item 3 bequeathed to other persons 
the remainder of the personal estate. Item 4 ap¬ 
pointed executors. Item 5 appointed guardians of 
the person and estate of said grandson, and pro¬ 
vided that they should pay the rents of the farm, 
and the interest on said $500, for his maintenance 
and education, unless his father should take him 
from the guardians, in which event they were to 
save the accumulations until he became 21, when 
the $500 should be paid to him. Then, in the same 
clause or item 5, the will provided that if the 
grandson should die before reaching 21 years of 
age, the property should be equally divided be¬ 
tween the testator s two children (naming them), 
and if the said grandson should die leaving chil- 



dren , the farm should descend to them, but the 
same teas not to be sold by the grandson. 

The case of Defrees v. Bryden, 275 Ill., 472, is 
expressly founded upon the Hayes case, supra, and 
is, likewise, distinguishable from the case at bar. 
In the Hayes case, the limiting or qualifying words 
were so clear, unmistakable, and overpowering in 
their meaning as to leave no doubt of an intention 
to limit the estate given in the previous clause. The 
decision in that case does not in any way conflict 
with the claims of the Appellees here, it does not 
even hint at overruling any of the decisions relied 
upon by us—in fact, the court in the Hayes case 
expressly recognizes as well settled the point in¬ 
volved here, and cites numerous cases which we 
claim are controlling in this case. 

The case of DeLa Vergne v. Featherstone, 147 U. 
S., 209, turned upon the construction of a statute 
governing the issuance of letters-patent, and the 
question was whether, under the statute, a patent 
issued to the inventor, “his heirs or assigns,” after 
his death, was a valid patent. That case, clearly, 
has no bearing upon the construction of Clara E. 
Port’s will. 

We are also unable to see that the case of Mc¬ 
Lean v. Wallace , 10 Pet., 625, has any application 
here. It turned upon the question of the rights be¬ 
tween heirs of a citizen of this country and heirs 
of the same citizen who were aliens, to take real 
property or the proceeds thereof under the Georgia 
law; and the court held that, where the decedent’s 
property, both real and personal, was sold to sat¬ 
isfy a mortgage, the nearest of kin (the aliens) 
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should take the residue of the proceeds of sale of 
the personal estate, and the remoter kin (citizens 
of the United States) should take the residue of 

t e proceeds of sale of the real estate, and such real 
estate as remained. 

At page 7 of Appellants’ Brief we find the fol- 
lowing : 

. That it is competent for a testator to 
limit a fee on a fee as to personalty has be¬ 
come settled law and is the law of the State 
of Indiana.” 

We suppose it is intended to argue that such is 
the effect of the will of Clara E. Port; but we sub¬ 
mit that nothing could be further from accomplish¬ 
ing such a result than is that will. The bequest to 
Carolyn E. Port in her mother’s will cannot pos- 
sibly be a fee limited on a fee, because there is 
absolutely no limitation upon her as the first taker 
m the paragraph making the bequest; and that is 

absolutely essential to the creation of a valid limi¬ 
tation over. 

17 ° f A PP ellants ’ Brief, in connection 
with the discussion of the case of Pate v. Bushonq 

161 Ind., 533, we find in Italics the following: ' 

“In this State only a life estate will pass 
to a devisee unless it affirmatively appears 
a greater estate was intended.” 

The reported case shows the quotation ought to 
have been: 


“In this State only a life estate in real es¬ 
tate will pass to a devisee unless it affirma¬ 
tively appears that a greater estate was in¬ 
tended.” 

No further space will be devoted here to a dis¬ 
cussion of Appellants , brief and authorities, but 
the same will be noticed in our argument at bar. 


CONCLUSION. 

In conclusion, we submit that the order of the 
court below dismissing the Bill of Complaint 
should be affirmed, because— 

1. The will of Clara E. Port shows no 
intention whatever upon her part to grant 
to her daughter Carolyn other than a fee 
simple estate in her personal property by 
paragraph numbered Second of her will; 

2. Neither the Third paragraph, nor any 
other part of the will, shows any intention 
whatever on the part of the testatrix, Clara 
E. Port, to limit or cut down the absolute 
estate granted in the Second paragraph; 

3. The bequest in paragraph numbered 
Second, being absolute and unconditional, 
cannot be cut down or limited by the sub- • 
sequent paragraph numbered Third; and 

4. The attempt to limit the bequest over 
in the event Carolyn E. Porte should die 
and “leave no heir&^—if the same really is 
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such an attempt—is void as being repug¬ 
nant to the absolute bequest in paragraph 
Second; as evidenced by the fact that the 
will, at most, purports to limit over “the 
residue of my estate that may be in the 
hands of my daughter * * * or her 

guardian.” Furthermore, it is not denied 
by Appellants that Isaiah Hosier was and 
is the heir at law of Carolyn E. Porte under 
the laws of Indiana. 

Respectfully submitted, 

W. W. SCOTT, 

E. F. COLLADAY, 
H. S. BARGER, 
Attorneys for Appellees. 








